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IN THE DISTRICT COURT OF BARTON COUNTY, KANSAS .. 
~ ,, ;:i; 

STATE OF KANSAS, EX REL, 
ROBERT T. STEPHAN, Attorney 
General, 

11&. 

KENNETH 
·.General 

DAMON'S 

and 

. Plaintiff, 

R. & TRUOY C. DAMON, a 
Partnership, d/b/a 
CAR CENTER, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

l 
) 

DOUG J. LINEBACK, d/b/a LIMEBACK .) 
Atl'i'O!<OTIVE , ) 

Defendants. 
) 
) 

~~~~~~~~~~~~~~~~) 

. CASE .NO. 

MEMORANDUM DECISION 

'·. f •.o;, Ir· · '"'· ' l°i"I 2: IS 

: .. · I: 

92 c 241 

This case is before the court upon plaintiff's motion fOr 

summary·judqment on counts I and IV of plaintiff's 'petition. The 

summary judqment motion t4as filed October 1, 1993. 

argu~ent was waived October 4, 1993 • 

STANDARDS OF SUMMARY aUDGMENT 

Oral 

Summary judgment is proper when there remains no genuine 

issue of material fact. Hunt y. n~es.J&, 241 Kan. 647. Disputed 

facts must be "moi:.~rial to the conclusive issues in the case" to 

preclude SUI!llllary·judqment. Busch v. City of Augue.t..~i 9 Kan. App. 

2d 123. All reasonable inferences which can be drawn from the 

·pJ:eadings, depositions, answers to interrogatories, admissions on 

file,· and affidavits are to be construed in favor of the party 
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against wtioc judgment is sought. Richardson v._N_Ql:t.h!Le.ilS.enll<U 

Pipeline~, 214 Kan. 752 @ 7515. A mere surroise by the Distr.ict 

·';ourt that the defend~ng party cannOt prevail at :trial will not 

justifv a giant of _summary judgment. 

Finally, there is an af':irmative duty of the nonmoving party to 

respond with counter affidavits and other evidence to present 

facts essential to justify hir; posit.~on. 

Kansas City, 235 Kan. 655 @ 659. 

UNCONTROVERTED FACTS 

~.Y.. Citv. Qi: 

Defendants Damon and Lineback admit ln their answers a lar'ge 

number of the plaintiff's factu83 nllegati<.>ns. The court ls 

advised by counsel for the plaintiff and for Damons the admission 

of paragraph 49 by. Datnons is an error and is withdrawn. The 

Court will not make.detailed findlnqs of fact as the parties are 

all fiimiliar with the facts. However, the following condensed 

version of.the facts is admitted • 

. Lineback bought two wrecked automobiles (1988 and 1989 

Chrysler LaBaron) and combined them into one vehicle. Lineback 

received a salvage title on both v~hicles at .the time of 

purchase. Lineback obtained a Kansas title for. the new vehicle 

that failed to state the vehicle had previously been titled as a 

nonhighway vP.hicle. 

Lineback sold the car to Damon with -a "clean" title. 

Lineback told Oam ..... 1 the vehicle had been. reconstructed f-r·om two 

wrecked cars. 
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Damon sold the automobile to Jenni.fer L. Kurtz tell.tnq her 

the previous owner was A lady who l:ived in Hutchinson. 

concealed the automobile'~ history from Ms. Kurtz. 

CONCLUS!O~S OF LAW 

Damon 

The sale to Ms. Kurtz was d consumer transscti-vn as defined 

by !CS.A. 50-624(c). Defendant Lineback is a supplier. in 

connection with a consumer transaction as defined by :K.s.A .. 

50-626( i). Defendant Damon is a supplier in a consumer 

transaction as defined by K.S.A. 50-624. 

A deceptive act under the Kansas consumer Protection Act 

includes the "willful failure to state a material fact, or the 

intentional concealment; suppref:sion or omission of a material 

fact.• K.S.A. 50-626(b)(J). 

The reconstruction of the c.:ar from two wrecked cars is a 

~aterial fact. ~ salvage title or nonhigh~ny title is a material 

fact. The identity of the ·previous owner is a material fact. 

When Lineback sold the automobile with 1'clean ti tle;1 which 

did not disclose the history of the automobile he committe.1 a 

deceptive act cndet' the terms of the Kansas consumer Protection 

Act. When defendants oa1non sold t.he autoroobile concealing the 

nature of the automobile's history from Ms. Kurtz and the nature 

and the identity of the former owner from Ms. Kurtz they 

committed a deceptive act under the Ka.-isas Consumer Protection 

Ac:t. 

The court finds the plainti.t'f is entitled to judgment 
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against defendant Lineback on Count I 

Damon on Count IV. The assessment of 

and ·against .-defendanti; 

costs' and penal ties is 

rAserved for future henrin9. The hearing on costs and penalties 

is set for Tµesday.·pecem~~ 1993 at 1;30 p . ..J!.k.. 

This judgment ·render Jd -November 15_, 1993. 
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~ 
IN THE DISTRICT COURT OF BARTON COUN'l~, KANSAS 

Division l 

Plaintiff, 

) 
) 
) 
) 
) 
) .·cttse No. 92 C 241 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER GRANTING 
DISMISSAL OF REMAINING TWO COUNTS 

AND 
WITHDRAWAL OF REOllE!i1'FOR CIVIL PENALTIES 

on this 2-'fi day of ~' 1994, this matter comes 

on for: .hearing upon the plc.intiff' s mc:>tion requesting chat th€. 

enter. ·an order dismissing Counts II and III Of ·\:he 

petition and allowing plaintiff to ,,.,ithdraw its request for 

civil penalties. _Deferidant Damon appears by and through 
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c.ouns~l. Thomas Berscheidt .. Oeferidant L:i.nebacl'. ap~f!a.r:s by anct 

_through counst:J., Stan Ji.:n?':ke. 

THEREUPON, after reviPw.i.ng the MO'l'ION, and bei·,1g duly 

advised-, the court finds t.' at the motion should be granted and 

Counts II and III are h.treby dismissP.d. with prejudice and c:ivl.'i 

penalties will not be awarded. 

IT IS SO ORDERED. 

h>'PROVED: 

By: 

By: 

OFFICE OF ATTORNEY GENERAL 

~- /- . <7/ <!/ . . /,db./,, /l;&-iJ./f/.c, Lit ___ _ 
Theresa Mar~;el Nuckolls. 
Kansas Judicial Cente1: 
Topeka: Kansas 66612 

Attorney for Fla.inti ff 

DEFENDANT DAMON 

~~!~<'-£~ 
omLJ3 Berechcidt ' 

2107 Forrest 
P. 0. !lox 550 
Great Bend, Kansas 67530 

Attorney for Defendants Kenneth R. an<i 'l'rudy C. J).:i.mOn 
' 
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DEFENDANT LINEBACK 

By: 

HutChison, Kansas 67504 
'·! 

Attorney for Oe~~ndant Doug J .. Lirieback 
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