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STATE OF KANSAS; exrel’ ) Y
CARLA J. STOVALL, Attorney General )

Plaintiff, | 3 ~

vs. - % : * CaseNo. 971 Cv 1083

SEARS, ROEBUCK AND CO,, ;

Det"endan!:: ; N

)

Petition Pursuant to K.S.A. Chapter 60

JOURNAL ENTRY OF CONSENT JUDGMENT

NOW on this day of , 1997, Plaintiff's Petition for Approval of

Consent Judgment comes before the Court pursuant to K.S.A. §50-632(b). Plaintiff, the State of
Kansas, ex rel. Carla J. Stovall, Attorney General, appears by and through C.4 Steven Rarrick,
Deputy Attorney General. Defendant, Sears, Roebuck, and Co., appears by and through John H.
Stauffer, Jr., Goodell, Stratton, Edmonds & Palmer, L.L.P.

It appearing to the Court that Defendant Sears, Roebuck and Co., including its subsidiary,
Western Auto Supply Company (“Western Auto”) | (hereinafter collectively referred to as
“Sears”), without admitting liability, has consented in the Consent attached hereto to the entry of

this Consent Judgment, and the Court finding both subject matter and personal jurisdiction, and



the Attorney General having determined that this Consent Judgment including the restitution
provisions is a fair and equitable resolution of the Complaint, IT IS HEREBY AGREED,
ORDERED, AND ADJUDGED THAT:
RESTITUTIONARY RELIEF

1. For purposes of this Judgment, the term “Affected Consumer” shall mean each
individual who (i) filed a petition for relief under the United States Bankruptcy Code, (ii) listed
Sears as a creditor, against whom Sears filed a claim, or who owed a debt or alleged debt to Sears,
(iii) entered into an agreement purporting to reaffirm a debt owed to Sears, and (iv) where such
agreement was not filed with the bankruptcy court prior to the order of discharge, or was filed
with the bankruptcy court and was either (A) disapproved or rejected by the bankruptcy court or
not approved by such court when necessary to result in the enforceability of such agreement, or
(B) rescinded by the debtor within the time provided by the Bankruptcy Code. For each Affected
Consumer identified pursuant to paragraph 2 herein, Sears shall:

(a relinquish any claim to any unpaid portion of the reaffirmed debt and adjust
the Affected Consumer’s account balance to reflect the relinquishment of the claim;

(b) return to the Affected Consumer any monies paid on account of the
reaffirmed debt, and any monies paid in finance charges on account of such debt until the date
compensation under this paragraph is paid;

() reimburse the Affected Consumer for the lost time-value of the money
paid, by providing the Affected Consumer with interest on the aforementioned sum at a rate of

10% per annum, for the full period for which said monies were held by Sears;



(d) not charge finance charges on new purchases, if any, made by such
Affected Consumer between the date of the Affected Consumer’s petition for bankruptcy and the
date the account balance is adjusted, in accordance with paragraph 1(a) and credit the Affected
Consumer's account with the amount of any finance charges previously charged on purchases
made after the Affected Consumer’s petition for bankruptcy; and, further,

(e)  waive any security interest which Sears claimed in merchandise purchased
by such Affected Consumer prior to the date he or‘she filed a petition for relief under the
Bankruptcy Code (“pre-bankruptcy merchandise”) and not seek to recover any such pre-
bankruptcy merchandise.

2. (a) Sears shall use its reasonable best efforts to affirmatively identify, and
provide the restitutionary relief set forth in paragraph 1 to every Affected Consumer who filed a
chapter 7 petition from January 1, 1992, through April 1, 1997, except for Affected Consumers of
Western Auto. In so doing, Sears shall identify as such an Affected Consumer all persons who
both owed a debt to Sears (or whom Sears claimed owed a debt) and filed for bankruptcy from
January 1, 1992, through April 1, 1997, whose Sears account records indicate the existence of a
reaffirmation agreement even if no original or copy of the reaffirmation agreement is located,
absent contrary direct evidence that the reaffirmation agreement was filed with the bankruptcy
court and not thereafter disapproved, rejected or rescinded. In the event that Sears is unable to
determine from evidence available to it whether a person’s reaffirmation agreement was filed,
Sears shall assume that the reaffirmation was not filed and identify such person as such an
Affected Consumer. Sears shall not treat as filed any reaffirmation agreement unless either (i)
Sears has a physical copy that is stamped with a court stamp reflecting its filing; or (ii) a review
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of either the actual court records or an electronic docket search conducted via PACER (or similar
database) reflects that the reaffirmation agreement was filed and does not indicate its disapproval
or rejection by the court.

(b)  The payments to Affected Consumers identified pursuant to paragraph 2(a) shall
be calculated and paid by Sears, subject to review by an independent settlement administrator
(“the Settlement Administrator”). The Settlement Administrator shall be retained at Sears
expense and shall be selected by Sears, subject to the approval of the Massachusetts Attorney
General after consultation with other States’ Attorneys General.! In order to facilitate the
Settlement Administrator’s review of Sears payments to Affected Consumers identified pursuant
to paragraph 2(a), Sears shall make available to the Settlement Administrator all documents,
persons, and other information reasonably necessary to review Sears processes for paymeént to
those Affected Consumers identified pursuant to paragraph 2(a). The Settlement Administrator’s
review of Sears calculation of payments to Affected Consumers shall include testing of a
statistically reliable sample of accounts identified by Sears as Affected Consumers to verify that
the amounts calculated by Sears as owed to such Affected Consumers pursuant to the processes
described in the Written Summary (described in paragraph 7(a) herein) were calculated in
accordance with paragraphs 1-4 herein. The Settlement Administrator, within a reasonable time
(not to exceed thirty days) following the date that all payments must be made to Affected
Consumers pursuant to paragraph 8 herein, shall provide to the Attorneys General Compliance

Committee (described in paragraph 6 herein) a written report, based upon such review, that

! For purposes of this Judgment, the references to States Attorneys General as it pertains
to Hawaii, refers to the Executive Director of the Hawaii Office of the Consumer Protection.
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certifies that Sears has properly calculated the amounts payable to Affected Consumers in
accordance with paragraphs 1-4 of this Judgment and that such amounts have actually been paid
to Affected Consumers.

(© In the event that Sears payments under paragraphs 1(b) and (c) to Affected
Consumers identified pursuant to paragraph 2(a) total less than $100,000,000 when completed,
Sears shall pay the difference between $100,000,000.00 and the amount actually paid pursuant to
such paragraphs to the State Attorneys General, to be divided among the States in the same
proportion as the number of Affected Consumers in each state identified under paragraph 2(a)
bears to the total number of Affected Consumers, to be used for consumer protection purposes,
including but not limited to, consumer education, credit or bankruptcy counseling and education,
and conflict resolution programs. Such payment to the States Attorneys General, if any, shall be
made not later than 30 days after the date payments to Affected Consumers identified pursuant to
paragraph 2(a) are complete. In the event that, at the time of such payment under this paragraph
2(c), a Consent Judgment between a State and Sears has not been entered, then the payment
hereunder shall be divided among those States where a Consent Judgment with Sears has been
entered, in the same propoftion as the number of Affected Consumers in each such State bears to
the total number of Affected Consumers in such states.

3. Affected Consumers who filed a bankruptcy petition prior to January 1, 1992, and
Affected Consumers who filed a bankruptcy petition after January 1, 1992, that Sears is unable to
identify pursuant to paragraph 2(a) herein, and Affected Consumers of Western Auto also shall be
entitled to the restitutionary relief described in paragraph 1, as provided in this paragraph.
Payments to such Affected Consumers under this paragraph shall be made under the supervision
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of the Settlement Administrator, who shall require persons who may be such Affected Consumers
to file a proof of claim. In order to facilitate notice to such persons of the restitutionary relief
provided herein and the proof of claim process, Sears shall publish notice in a national newspaper
and in 24 major metropolitan newspapers, and provide notice to active Sears credit card
customers via inserts into billing statements. On or before October 8, 1997, such an Affected
Consumer must file a properly completed proof of claim with the Settlement Administrator and = =
provide appropriate documentation of his or her bankruptcy, reaffirmation agreement, and some
payment thereon, to be eligible for restitution under this paragraph. Sears shall provide clear and
conspicuous instructions with the proof of claim form to explain how the proof of claim is to be
completed properly, what type of appropriate documentation is required (and basic instructions as
to how to obtain those documents), and when the deadline is for submission of the proof of claim
form and appropriate documentation. Appropriate documentation means the following: (a)
evidence of a chapter 7 bankruptcy discharge (for example, a copy of an order of discharge); (b)
either (i) evidence of a reaffirmation agreement (for example, a copy of the reaffirmation
agreement, or a post-petition Sears account statement or correspondence referencing a
reaffirmation agreement) or (ii) evidence of a pre-bankruptcy petition debt to Sears listed or
treated in such bankruptcy (for example, a bankruptcy schedule listing Sears as a creditor, or
correspondence indicating the existence of a pre-bankruptcy petition debt) coupled with evidence
of some post-bankruptcy petition payment to Sears (for example, a canceled check, money order
payment stub, Sears account statement reflecting a payment credit, or correspondence with Sears
referencing such payment). Appropriate documentation éhall also include, for each category,
such documents and/or combinations of documents as the Settlement Administrator shall
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reasonably determine to be sufficient to satisfy the above requirements, for instance, by taking
into account the claimant’s stated inability to obtain the documents, and in circumstances where a
claimant notifies the Settlement Administrator that he or she is unable to locate or obtain tﬁe
evidence of a pre-petition debt to Sears listed or treated in such bankruptcy described above, the
Settlement Administrator shall reasonably determine whether that documentation requirement is
satisfied by certain account statements -or credit charge receipts close in time to the claimant’s
bankruptcy petition. If a proof of claim received by the Settlement Administrator is not properly
completed or accompanied by the required documentation, the Settlement Administrator shall, at
Sears expense, send a notification to the claimant describing the deficiency, stating that the
deficiency may be corrected within 30 days of the date of the deficiency notification (or by
October 8, 1997, if later), and, if applicable, providing basic instructions as to how required
documentation may be obtained.

If an eligible person provides to the Settlement Administrator documentary information to
show that such person reaffirmed a debt to Sears after filing bankruptcy and to show the amount
of payments made to Sears on account of his or her reaffirmed debt, such person shall be treated
as an Affected Consumer and paid compensation in the same manner as is described in paragraph
1 herein. If such person does not supply such documentation, Sears shall use its reasonable best
efforts to obtain the necessary information from its records, and if such information is obtained,
such person shall be treated as an Affected Consumer and paid compensation in the same manner
as is described in paragraph 1 herein. If a person provides information to the Settlement
Administrator indicating that he or she reaffirmed a debt to Sears, but neither such person nor
Sears can provide to the Settlement Administrator information sufficient to show the amount of
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payments made to Sears on account of the reaffirmed debt, then such person shall be paid an
amount calculated to be the same percentage of that person’s reaffirmed indebtedness (or pre-
petition indebtedness, if the amount of reaffirmed indebtedness has not been established) as the
average percentage of reaffirmed indebtedness (or pre-petition indebtedness, as the case may be)
that Sears provides as compensation to Affected Consumers who filed bankruptcy between
January 1, 1992, and April 1, 1997, pursuant to paragraphs 1(b) and 2 herein.~

4. Sears also shall make an additional payment of $25 million dollars, to be divided
pro rata among all Affected Consumers based upon the amount of compensation paid to each
Affected Consumer by Sears in accordance with paragraphs 1(b) and 3 (not taking into account
any money payable under paragraph 1(c)), under the supervision and direction of the Settlement
Administrator.

5. If any payment to an Affected Consumer is returned undeliverable, Sears shall take
or cause to be taken reasonable steps, including skip-tracing, to locate the Affected Consumer. If,
thereafter, the Affected Consumer is still not located (or an Affected Consumer’s check is not
cashed within six months), any funds payable under paragraphs 1-4 herein but not deliverable or
not cashed within six (6) months shall, pursuant to this judgment, be paid to the Attorney General

.of the state of the last known address of such Affected Consumer, as determined by the
Settlement Administrator. Undeliverable funds payable to Affected Consumers whose last known
addresses are in Kansas shall be paid to the Kansas Attorney General and reported and remitted to
the Stfilte Treasurer of Kansas in accordance with the Kansas Uniform Unclaimed Property Act,

K.S.A. §58-3934 ef seq.



6. (@ Within six (6) months of entry of this Order, Sears shall provide té the
Kansas Attorney General an initial report containing the following information (to the extent such
information is available at that time):

i A certification, if applicable, that all restitutionary relief provided for
herein due to all eligible Affected Consumers in Kansas has been paid.
‘The report shall also verify and certify compliance with each provision of
this Order related to restitutionary relief.

il. The name and address of every Affected Consumer, as defined herein,
residing in Kansas, together with the total amount of compensation paid to
such Affected Consumer under paragraphs 1-4 herein.

Such report shall be supplemented at quarterly intervals thereafter until such time asSears
certifies, in a final report (hereinafter “Final Certification Report”), that its identification of
Affected Consumers pursuant to paragraph 2 is complete, that the Settlement Administrator has
completed the processing of all timely filed proofs of claim, and that Sears has provided all
restitutionary relief due to Affected Consumers in Kansas under this Judgment.

(b)  Sears shall provide for review by the Kansas Attorney General, within 30 days of
written request, all records, documents and personnel reasonably necessary to ascertain Sears
compliance with the restitutionary provisions of this Judgment as to Affected Consumers in
Kansas (for example, in response to inquiries concerning specific Affected Consumers in Kansas).

(c) Sears shall make available, at its own expense, all records, documents, and
personnel reasonably necessary to assist the Settlement Administrator in the performance of its
duties under this judgment. Sears shall require that the Settlement Administrator provide to the
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Kansas Attorney General, at Sears expense, within 30 days of written request, copies of recérds,
documents and reports (other than those already produced by Sears), reasonably necessary to
ascertain the performance of the Settlement Administrator’s obligations under this Judgment as to
Affected Consumers in Kansas. Further, Sears shall provide to the Kansas Attorney General a
copy of all reports prepared by the Settlement Administrator upon completion of such reports.

(d)  Nothing in this paragraph shall limit the Attorney General’s rights to request or
obtain information from Sears as otherwise provided in this Judgment or as provided by law.

(e) Sears shall also provide to each member of the Attorneys General Compliance
Committee comprised of representatives of the Attorneys General of Massachusetts, California,
Tennessee, Florida and Illinois (the “Compliance Committee™), one copy of each report provided
to the States Attorneys General described in paragraph 6(a) herein. Until twelve months after the
date Sears provides to each member of the Compliance Committee the Final Certification Report,
Sears shall:

1) provide for review by the Compliance Committee, at Sears expense, within
30 days of written request, all records, documents and personnel reasonably necessary to ascertain
Sears compliance with the restitutionary provisions of this Judgment; and

(i)  require that the Settlement Administrator provide to the Compliance
Committee, at Sears expense, within 30 days of written request, copies of records and documents
(other than those already produced by Sears), and personnel reasonably necessary to ascertain
compliance with the restitutionary provisions of this Judgment by Sears and the Settlement

Administrator.
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7. (a) Sears, at its sole expense, not later than the date that all payments muét be
made to Affected Consumers pursuant to paragraph 8 herein, shall provide to the Attorneys
General Compliance Committee, as defined above, a written summaty (the “Written Summary;’)
describing the process Sears used (i) to identify Affected Consumers as required by paragraph
2(a) herein and to locate records of people filing proofs of claim as described by paragraph 3
herein; (ii) to calculate the amounts owed to Affected Consumers; and (iii) to actually pay those
amounts to Affected Consumers, which process has been undertaken pursuant to a Stipulated
Order of the United States District Court for the District of Massachusetts dated April 21, 1997, in
United States v. Sears, Roebuck and Co.

(b) Sears, at its sole expense, shall employ a nationally recognized firm of public
accountants to do all of the following:

(1) Perform procedures including inspecting documents and testing records to
determine that, to the best of their knowledge and as a result of having performed those
procedures, the methods described in the Written Summary were followed by Sears to identify
Affected Consumers and to locate records of people filing proofs of claim as described in
paragraph 3;

(i)  Conduct testing, using procedures agreed upon by Sears and the Attorney
General Compliance Committee, of a statistically reliable sample of accounts identified by Sears
as containing a reaffirmation but where such account was not characterized as that of an Affected
Consumer, to determine that such accounts were so characterized correctly using the process

described in the Written Summary;
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(iii)  Within a reasonable time (but not more than 30 days) after the date thét all
payments must be made to Affected Consumers pursuant to paragraph 8 herein, report to each
member of the Attorneys General Compliance Committee on the results of the procedures
performed and testing conducted as described in subsections 7(b)(i)-(ii) above; and

(iv)  Provide to the Attorneys General Compliance Committee, within 30 days
of written request, and without claim of any privilege (except for the accounting firm’s attorney-
client privilege), copies of all records, documents, reports, and work papers obtained or prepared
in connection with the duties set forth in this paragraph, and to make available to the Attorneys
General Compliance Committee a person or persons familiar with the procedures to be performed
pursuant to this paragraph and with Sears’ methods for compliance with the restitutionary
provisions of this Judgment. If documents responsive to such a request already have' been
produced to the Compliance Committee by Sears pursuant to paragraph 6 herein, the accounting
firm may identify responsive documents previously produced in lieu of providing duplicative
copies.

() Not later than December 15, 1997, at Sears sole expense, representatives of Sears
and the accounting firm employed pursuant to paragraph 7(b) shall meet with the Attorneys
General Compliance Committee in Boston, Massachusetts, or such other location agreed upon in
writing between Sears and the Compliance Committee, in order to ﬁrovide a status report, and
answer questions, concerning the accounting firm’s procedures and testing of a sample of Sears
accounts as described in paragraph 7(b) herein. Thereafter, on or about the date that the

accounting firm provides to the Compliance Committee the report described in paragraph
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7(b)(iii), Sears and such accounting firm shall again so mee‘t (in Boston, Massachusetts ér as
agreed) in order to present, and answer questions concerning, the accounting firm’s report.

(d)  Nothing herein shall limit the Attorneys General Compliance Committee’s ability
to seek (nor Sears ability to object to) the judicial appointment of an independent national
accounting firm to audit, at Sears’ expense, Sears compliance with the restitutionary provisions of
this judgment in the event that the accounting firm employed by Sears fails to perform any of its
required functions under this paragraph.

8. Except for pending disputed claims, all payments by Sears to Affected Consumers
provided for by paragraphs 1-4 herein shall be made not later than January 15, 1998, or such later
date as may be established by the proceedings in Brioso v. Sears, Roebuck and Co., et al., United
States Bankruptcy Court, District of Massachusetts, Eastern Division, Adversary Proceeding No.
97-1222-CJK or Conley v. Sears, Roebuck and Co., et al., United States District Court, District of
Massachusetts, Civil Action No. 97-11149-PBS, but in no event later than January 1, 1999,
without further order of this Court. This obligation and Sears’ restitution obligations hereunder
shall not apply as to any person who does not relinquish all claims that the person may have
against Sears based on Sears obtaining or collecting upon a reaffirmation agreement from that

person in violation of law.

INJUNCTIVE RELIEF
9. For purpose of paragraphs 10-23, the following terms have the meanings set forth
below:
(@) “Sears” means Sears, Roebuck and Co., including its subsidiary Western Auto, and

its employees, officers, directors, agents, and representatives; its successors and assigns; and any
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person with actual or constructive knowledge of this judgment who acts in concert with any of
them.

(b)  “Sears customer” means any person who owes, owed, or whom Sears contends or
claims to owe, any obligation to Sears, Roebuck and Co. and/or Western Auto, as the case may
be, in connection with any extension of credit made by Sears, Roebuck and Co. and/or Western
Auto, as the case may be, under a credit agreement.

() “Bankruptcy Code” means the United States Bankruptcy Code, Title 11, United
States Code.

(d)  “Reaffirmation Agreement” means the agreement referred to in Section 524 of the
Bankruptcy Code.

IT IS HEREBY ORDERED that Sears is permanently enjoined and restrained’ from
engaging in any of the following:

10.  Attempting to solicit or soliciting any Sears customer who is a debtor in a
proceeding under the Bankruptcy Code to enter into an agreement to reaffirm debt without giving
the debtor and, if represented by counsel, the debtor’s attorney, a statement written in plain
English, in at least 12-point type, containing the following information:

(@) The Sears customer is not required to reaffirm any debt;

(b) Ifthe Sears customer reaffirms any debt, the amount of the debt reaffirmed will be
subject to the same finance charge that is applied to outstanding balances under the credit
agreement, or, at Sears option, a lower finance charge disclosed by Sears.

(c) If the Sears customer reaffirms any debt, the reaffirmation agreement will be filed
with the bankruptcy court. Sears will provide the Sears customer, and, if represented by counsel,

5
\
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the Sears customer’s attorney, with a bankruptcy court time stamped copy of the reafﬁrmétion
agreement. If the signed reaffirmation agreement could not be timely filed, Sears will return the
original reaffirmation agreement, or, if the original was filed with the bankruptcy court, a time
stamped copy thereof, to the Sears customer or, if represented by counsel, to his or her attorney,
and the reaffirmation agreement will be void and of no effect.

(d)  The Sears customer may rescind the reaffirmation agreement before the Sears
customer’s discharge or within 60 days of the filing of the reaffirmation agreement with the
bankruptcy court, whichever is later.

Notwithstanding the foregoing, if Sears makes such solicitation through the debtor’s
attorney and not the debtor, Sears shall provide the statement described above to debtor’s attorney
and request that such statement be given to the debtor; provided, however, that if at any point
thereafter Sears solicits the debtor directly, Sears shall then provide the statement described above
to the debtor.

11.  Making any untrue or misleading statement to any Sears customer about the rights,
obligations, benefits, or consequences to the Sears customer of not reaffirming all or any portion
of the debt that Sears or the Sears customer contends is owed or may be owed to Sears.

12. Soliciting, obtaining, or enforcing any agreement from a Sears customer to
reaffirm debt in violation of any provision of the Bankruptcy Code, including, without limitation,
Sections 362(a)(6); 524(a)(2), (c¢), and (d); and 727(b) of the Bankruptcy Code.

13. Collecting or attempting to collect any debt (including any interest, fee, charge, or
expenses incidental to the principal obligation) in violation of the Bankruptcy Code, including,
without limitation, a debt that has been legally discharged in bankruptcy proceedings.
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14.  Failing to file all reaffirmation agreements it obtains from debtors pursuant to
Sections 524(c) and (d) of the Bankruptcy Code with the appropriate Bankruptcy Court, provided
that the reaffirmation agreement is received by Sears not less than five (5) business days prior to
the date that the debtor’s order of discharge is entered.

15. In the event a reaffirmation agreement was not filed before discharge in
accordance with Paragraph 14, failing to return the original reaffirmation agreement, or, if the
original was filed with the bankruptcy court, a court time stamped copy thereof, to the Sears
customer or, if represented by counsel, to his or her attorney, with a cover letter stating that the
reaffirmation agreement is void and of no effect.

16.  Failing to mail, as provided herein, a bankruptcy court time stamped copy of the
reaffirmation agreement and a notice, which may be in the form of a cover letter, printed in at
least 12-point type, which shall contain the following disclosures, which shall be grouped
together and set forth in a clear and conspicuous manner:

(a)  that the Sears customer’s agreement to reaffirm a debt to Sears in an amount which
Sears shall disclose in the notice has been filed with the bankruptcy court and that the Sears
customer will owe this amount to Sears after the bankruptcy case is over unless the Sears
customer cancels the reéfﬁrmation agreement;

(b) that the Sears customer was not required to reaffirm his or her debt and has the
legal right to cancel the reaffirmation agreement;

(© that the Sears customer may cancel the reaffirmation agreement by (i) a specified

date which Sears shall disclose in the notice that is the date 60 days after filing of the
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reaffirmation agreement or (ii) the date the bankruptcy court enters an order of dischc;trge,
whichever happens later;

(d) that the Sears customer may cancel his or her reaffirmation agreement by sending a
written cancellation to Sears at the address shown on the cover letter; and

(e) that no specific form is required to cancel the reaffirmation.

Sears shall mail the bankruptcy court time stamped reaffirmation agreement and the notice
required by this paragraph by first-class mail, postage prepaid, to the Sears customer and, if
represented by counsel, the Sears customer’s attorney, within the earlier of (i) five business days
of Sears’ receiving the time-stamped copy of the reaffirmation agreement directly from the court
or (ii) if the reaffirmation agreement is filed by the Sears customer’s attorney and obtained by
Sears, within five business days after Sears obtains a bankruptcy court time stamped copy of the
reaffirmation agreement.

17.  Representing or implying that nonpayment of any debt will result in, or threatening
to také or taking any action to effect, the seizure, garnishment, attachment, retaking, or sale of any
property or wages of any person, unless Sears intends to take that action and the action is not
prohibited by law.

18.  Using a security interest for the purpose of intimidation. For the purpose of this
paragraph, “intimidation” does not include (i) a statement by Sears that it intends to take action to
replevy property if Sears intends to take that action and the action is not prohibited by law, (ii) the
filing of secured claims in bankruptcy proceedings, or (iii) setting forth in written

communications to debtors or attorneys for debtors that Sears claims a security interest in
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identified goods and requests a statement of intention pursuant to Section 521 of the BMptcy
Code.

19.  Reporting any adverse information to credit reporting agencies, or failing to
request credit reporting agencies to remove any adverse information previously reported to a
credit reporting agency, concerning (A) any relief granted under this judgment including
- restitution and the negation of agreements to reaffirm debt obtained contrary to law and (B) the
failure of a Sears customer to perform under any agreement to reaffirm debt obtained contrary to
law.

20.  Ending a credit relationship with a customer based in whole or in part on Sears
relinquishment of its claims to reaffirmed debt, the restitution paid to the customer, or other
actions related to the customer that Sears is obliged to take under this judgment.

IT IS FURTHER ORDERED that:

21. (a) For a period of five (5) years from the date of issuance, Sears, including its
subsidiary Western Auto, shall provide a copy of the injunctive provisions of this judgment to all
current and future officers, employees and bankruptcy court representatives having debt collection
responsibilities (“Covered Persons”), including the recovery of debt from Sears customers who
have filed bankruptcy proceedings and the soliciting and obtaining of reaffirmation agreements;
and shall obtain from the person receiving a copy of the injunctive provisions a signed and dated
acknowledgment indicating the person’s name and the fact that the person has received and read a
copy of the injunctive provisions. Sears shall maintain each original signed acknowledgment for
five (5) years. Sears shall provide the copy of the injunctive provisions and obtain the required
signed acknowledgment within 30 days of the entry of this judgment as to current Covered

-18-



Persons and before any new Covered Persons make any contact with a Sears customer or the
Sears customer’s attorney for the purpose of collecting any debt or enforcing any security interest.

(b) Following the expiration of the requirements of paragraph 21(a), Sears shall
provide written materials reflecting the substantive content of the injunctive provisions of this
judgment to all future Covered Persons not previously subject to paragraph 21(a) before any such
Covered Person makes any contact with a Sears customer or the Sears customer’s attorney for the
purpose of collecting any debt or enforcing any security interest.

22.  Subject to any properly asserted attorney-client privilege and attorney work
product claims, Sears shall make available to the Attorney General, at Sears’ sole expense, within
30 days of the Attorney General’s written request, copies of all requested documents relating to
Sears compliance with this injunction. In the event Sears needs additional reasonable time to
comply with the document request and cannot agree with the Attorney General on the additional
time period, Sears may apply to the court for additional time.

23. The court shall retain jurisdiction for the purposes of enabling any party to this
judgment to apply to the court at any time for such further orders and directions as may be
necessary or appropriate for (a) the construction or implementation of this judgment; (b)
modifying any of the injunctive provisions of this judgment if the modification is required to
comply with bankruptcy law, including modifications that may be required by future amendment
to the Bankruptcy Code; (c¢) modifying any of the injunctive provisions because of changed
circumstances requiring a modification to enable Sears to conduct business in a lawful manner;

and (d) the enforcement of this judgment and punishment of violations thereof.
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24, (a) Because the injunctive relief provided for in this Judgment requires Sears
to substantially alter company-wide policies, the Attorney General agrees not to initiate any
proceeding for contempt pursuant to K.S.A. §50-632 and §50-636 for a violation of the provisions
of this Judgment identified in subparagraph (b) for the time periods therein specified without first
contacting Sears counsel, describing the nature of the alleged violation, and allowing Sears 10

- business days to provide a good faith written response to such allegations. The written response
shall include, at a minimum, an explanation of how the alleged violation(s) occurred, what action
Sears has taken with regard to the specific consumer or consumers involved, and details of the
corrective steps taken by Sears to prevent future violations.

(b) Subparagraph (a) only applies up to September 20, 1997, for alleged violations of
paragraph 13.

(c)  Nothing herein shall be construed to exonerate any contempt of any provision of
this Judgment after the date of its entry, to compromise the authority of the Attorney General to
initiate a proceeding for any contempt, or to compromise the authority of the court to punish as a
contempt any violation of this Judgment. Further, nothing in this paragraph shall be construed to
the limit the authority of the Attorney General to protect the interest of the State of Kansas.

PAYMENT TO THE STATES

25. Upon entry of the Consent Judgment entered between the Commonwealth of
Massachusetts and Sears in Massachusetts Superior Court for Suffolk County on the 1st day of
August, 1997, Sears paid 35 million dollars to the States Attorneys General, via a check payable
to the Massachusetts Attorney General’s Office. The Massachusetts Attorney General shall hold
these monies, in an interest bearing account, for distribution among the States proportionally
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based upon the number of Affected Consumers in each State that filed bankruptcy from Janﬁary
1, 1992, through April 1, 1997, identified pursuant to paragraph 2(a) herein, with a minimum
payment to each State of $50,000, provided, however, that if the identification of Affected
Consumers pursuant to paragraph 2(a) is not complete by September 2, 1997, the Massachusetts
Attorney General may distribute the money to the States proportionally based upon the number of
Affected Consumers in each State identified pursuant to paragraph 2(a) as of September 2, 1997.
Not earlier than September 2, 1997, the Massachusetts Attorney General shall distribute thé
relevant share of monies, including interest accrued, to each State Attorney General to be used as -
directed by the settlement entered in such State or as directed by the respective Attorney General,
provided that a Consent Judgment (or similar document comprising judgment by agreement) has |
been entered in state court between such State and Sears concerning Sears’ failure to file
reaffirmation agreements during bankruptcy proceedings. In the event that such a Consent
Judgment between a State and Sears has not been entered in a given State by September 2, 1997,
the Massachusetts Attorney General shall return to Sears, when distribution is made hereunder,
any such State’s proportional share (based upon the number of Affected Consumers in such state
identified pursuant to paragraph 2(a)) of the 35 million dollars ($35,000,000) or fifty thousand
dollars ($50,000), whichever is greater, together with interest accrued thereon, provided, however,
that: i) such time by which a Consent Judgment must be filed in a given state may be extended by
Sears; ii) such time limitation shall not apply where Sears has failed or refused to executeka
Consent Judgment in substantially the same form as this Consent Judgment; and iii) such time
limitation shall not apply where a State and Sears have filed in state court a Consent Judgment but
such Consent Judgment has not been approved by the Court. In any event, however, if a State has
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not presented to Sears, for execution and entry in state court, a Consent Judgment substanﬁvely
similar to this Consent Judgment on or before September 30, 1997, unless such date is extended
in writing by Sears, the Massachusetts Attorney General shall return to Sears any such State’s
proportional share of the 35 million dollars ($35,000,000), or fifty thousand dollars ($50,000),
whichever is greater, together with interest accrued thereon. Any and all monies paid to the
Kansas Attorney General's Office, as set out above, shall be applied in the following manner:

(a) the first fifty thousand dollars ($50,000) shall be apportioned ten thousand dollars
($10,000) to civil penalties and forty thousand dollars ($40,000) to investigative fees and
expenses;

(b) any additional monies paid shall be apportioned 50% to civil penalties and 50% to
investigative fees and expenses.

26.  Upon entry of the Consent Judgment entered between the Commonwealth of
Massachusetts and Sears in Massachusetts Superior Court for Suffolk County on the 1st day of
August, 1997, Sears also paid 5 Million dollars which shall be held in a new interest-bearing
account (the “Fund Account”), created by the State Attorneys General, the monies of which shall
be used for consumer education and consumer protection purposes, including education
concerning consumer credit and consumer rights and responsibilities in the bankruptcy context.
These funds and the interest generated therefrom shall not be commingled with other funds.
Distributions from the Fund Account shall be made at the discretion of a Special Committee
composed of the representatives of three Attorneys General, subject to the approval of the
respective Attorneys General: the Attorney General of Massachuéetts, the Attorney General of
California, and the Attorney General of another State which shall be selected on an annual
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rotating basis, in the first instance by the Attorneys General of Massachusetts and California and
thereafter by all three members of the Special Committee. Such representatives of these three
Attorneys General shall have knowledge and experience in enforcing consumer protection laws as
full time civil or criminal prosecutors of consumer law violations. The Special Committee shall
give due consideration to the recommendations, if any, of the Office of the United States Trustee
regarding distributions. For ten years from the entry of this Judgment, distributions from the
Fund Account shall be made solely from the interest and other returns generated by the Fund
Account and no expenditures shall be made from the principal of the Fund Account. Thereafter,
the Special Committee may authorize expenditures from the principal of the Fund Account
provided that: i) such authorization by the Special Committee is unanimous; and ii) in no event
shall annual expenditures from the principal of the Fund Account, if authorized, exceed 5 percent
of the annual Fund Account balance. The Special Committee may also authorize an annual
payment from the Fund Account to help defray reasonable administrative costs, which annual
payment shall not exceed 1% of the Fund Account balance in any given year. The administrative
fee, if any, shall be verified by the Special Committee as reasonable and appropriate for
administrative costs actually incurred. Not less than once each year, the Special Committee shall
report to the State Attorneys General concerning the Fund Account and the activities funded
thereby. Within 90 days of entry of this Judgment, the Massachusetts Attorney General shall
make application to the Massachusetts Court for approval by that Court of an Order that sets forth
the procedures to be employed by the Fund Account and the Special Committee and further
defines the purposes, scope, and policies of the Fund Account, its administration, and its
governance.
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SETTLEMENT OF CLAIMS AND VIOLATIONS OF CONDITIONS
27.  This Consent Judgment resolves the above-captioned action and the State of
Kansas will not bring any other action against Sears based upon the facts alleged in the Petitioﬁ .
for Approval of Consent Judgment. This Consent Judgment is entered pursuant to K.S.A.
§50-632 and any failure to comply herewith may be punishable under that section, §50-636,

and/or by civil or criminal contempt sanctions.

APPROVED AND SO ORDERED.

-
DISTRICT COURT JUDGE

Approved by:

GJWQM/

Carla J. Stovall, #
Attorney General

Deéputy Attorney General
Kansas Judicial Center
Topeka, Kansas 66612-1597
(785) 296-3751

Attorney for Plaintiff
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William Baker, Assistant General Counsel, for
Sears, Roebuck, and Company,
Defendant

7

John H. Stuffer, Jr., %I//()
“Goodell, Stratton, Edfponds & Palmer, L. L. P.

515 South Kansas Avenue

Topeka, Kansas 66603-3999

Attorney for Defendant
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