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IN THE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS

Division

STATE OF KANSAS, ex rel.
CARLA J. STOVALL, Attorney General, -

Plaintiff,
V.

IRA SMOLEYV, individually and as an officer of
Triad Discount Buying Service, Inc., Member Service
of America, LLC, and other defendants,

TRIAD DISCOUNT BUYING SERVICE, INC.,
a Florida corporation, 4

MEMBER SERVICE OF AMERICA, LLC,
a Nevada corporation,

INTER*ACT TRAVEL, INC.,
a Florida corporation,

INTER*ACT COMMUNICATIONS, INC,,
a Utah corporation, ,

EREVENUE PARTNERS, LLC,
a Delaware limited liability company,

- FAR SERVICES, LLC,
~ a Delaware limited liability company,

LINDEN INVESTMENTS, LLC,
a Delaware limited liability company,
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LYNSTROM INFORMATION SERVICE, LLC,
a Delaware limited liability company,

‘ORCHID ASSOCIATES, LLC,
~ a Florida limited liability company,

PREMIER CLUB SERVICES, LLC,
a Delaware limited liability company

PREMIER MARKETING SERVICES OF
AMERICA, LLC,
a Delaware limited liability company, -

PREMIER MEMBERSHIP SERVICES, LLC,
a Delaware limited liability company,

~

RESIDENTS RESOURCE NETWORK, LLC,
a Delaware limited liability company,

REVENUE SOLUTIONS, LLC,
a Delaware limited liability company,

SPANISH RIVER INVESTORS, LLC,
a Delaware limited liability company,

THE BACKEND COMPANY OF AMERICA, INC.,
a Florida corporation,

THE SHOPPERS EDGE, LLC, _
a Delaware limited liability company,

TRIAD MARKETING GROUP, INC.,
a Florida corporation,

TRITELL OF NEVADA, LLC,
a Nevada limited liability company, and

CONSUMER DATA DEPOT, LLC,
- a Delaware limited liability company,

" Defendants.

(Pursuant to K.S.A. Chapter 60)



JOURNAL ENTRY OF CONSENT JUDGMENT
NOW on thisthe _ day of , 2001, comes before the 4Co_4urt the Journal
Entry of Cénsent Judgment entered into between the parties, pursuant to K.S.A. 50-632(b). Plaintiff
appears through counsel, Shelley H. King, Assistant Attorﬁey General. Defendant appears through
counsel, Melissa A. Bailey.
WHEREUPON, the parties advise the Court they have stipulated and agreed to the following
matters: N |

I.__THE PARTIES

A. Carla J. Stovall is the Attorney General of the State of Kansas.

B. The Attorney General’s authority to bring this action is derived‘ from the stétutory and
common law of the State of Kansas, specifically the Kansas Consumer Prétection Acté K.S.A. 50-
623, et seq:

C. - Defendant Ira Smolev, is an individual énd is an officer of Triad Discount Buying
Services, Inc., Member Service of America, L.L.C., Inter*Act Travel, Inc., Inter*Aét
Communications, Inc., Erevenue Partneré, L.L.C., FAR Services, L.L.C., Linden Investments,
L.L.C., Orchid Associafes, L.L.C., Premier Club §ervices, L.L.C., Premier Marketing Servicés of
America, L.L.C., Premier Membership Services, L.L.C., Residents Resource Network, LL.C.,
Revenue Solutions, L.L.C., Spanish River Investors, L.L.C., The Backend Company of America,
Inc., The Shoppers Edge, L.L.C., Triad Marketing Group, Inc., Tritell of Nevada, L.L.C., Consumer
" Data Depot, L.L.C. and Lynstrom Information Service, L.L.C. Ira Smolev is enge;ged in the

business of membership services throughout the State of Kansas.



D. Defendant Triad Discount Buying Service, Inc. is ‘a Florida borporation with its
prinpipal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and is
engaged in the businéss of membership services throughout the State of Kansas.

E. Defendant Member Service of America, L.L.C. is a Nevada corporation with its
principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and is
engaged in the business of membership sérvices throughout the State of Kansas.

F. Defendant Inter* Act Travel, Inc. is a Florida cprporation with its principal place of
business at 350 Camino Gardens Blvd., Suite 200, cha Raton, FL 33432 and is engaged in the
business of membership services throughout the State of Kansas.

| G. Defendant Iﬁter*Act Communications, Inc. is a Utah corporation with its principal
place of busi‘nessat 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and is engaged
in the business of membership‘ services throughout the State of Kansas.

H. Defendaﬁt Erévenue Partners, L.L.C. is a Delaware limited liability company with
its pr-incipal place of businesé at 350 Camino Gardens Blvd., Suite 200, Boca ,Raton,vFL 33432and
is engaged in the business of mémbership services throughout. the State of Kansas. |

L. Defendant FAR Services, L.L.C. is a Delaware limited liability company with its
principal place of business at 35O Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and is
ehgaged in the business of membership services throughout the State of Kansas.

J. Defendant Linden Investments, L.L.C. is a Delaware limited liability company with
its principal place of business at 3SQ Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and

~ is engaged in the business of membership services throughout the State of Kansas.



K. Defendant Lynstrom Information Service, L.L.C. is a Delaware limited liability
company with its principal place of business at 2751 Centerville Road, Suite 3809, Wilmington, DE
19808 and is engaged in the business of membership services throughout the State of Kansas.

L. - Defendant Orchid Associates, L.L.C. is a Florida limited liaﬁility company with its
principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and is
engaged in the Business of membership services throughout the State of Kansas. -

M. Defendant Premier Club Services, L.L.C. isa Delaware limited liability c§1npany with
its principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and
is engaged in the business éf membership services throughout the Stat¢ of Kansas.

N. Defendant Premier Marketing Services of .Anwrica, LLC. isa Deléware limited
liabiiity company with its principal place of business ét 350 Camino Gardens Blvd., Suite 200, Bo‘ca
Raton, FL 33432 and is engaged in the business of membership services throughout the S;cate of
Kansas. | |

0. | Defendant Prémier Membership Services, L.L.C. is a Delaware limited liability
company with its principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, -
FL 33432 and is engaged in the business of membership services throughout the State of Kansas.

P. Defendant Residents Resource Network, L.L.C. is a Delaware limited Al‘i.ability
company with its principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton,
FL 33432 and is engaged in the business of membership sex"vices. throughout the Statevof Kansas.

- Q. Defendant Revenue Solutions, L.L.C. is a Delaware limited liability company with
" its principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and

is engaged in the business of rnembérship services throughout the ‘State of Kansas.



R. Defendant Spanish River Investors, L.L..C. is a Delaware limited liability company
with its principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432
and is engaged in the business of membership services throughout the State of Kansas.

S. Defendant The Backend Company of America, Inc. is a Florida corporation with its
principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and is
engaged in the business of membership services throughout the State of Kansas.

T. Dgfendant The Shoppers Edge, L.L.C; is a Delaware limited Iiabillity company with
its principal place of business at 350 Camino Gardens Blvd., SAuite 200, Boca Raton, FL 33432 and
is engaged in the business of mexﬁbership services throughout the State of Kansas. |

U. Defendant Triad Marketing Group; Inc.is a Florida corporation with its principal
place (;f business at 350 Caminé Gardens Blvd., Suite 200, Boca Raton, FL 33432 and is engaged
in the bﬁsiness of membership serviées throughout the State of Kansas.

V. Defendant Tritell of Nevada, L.L.C. is a Nevada limited liability company with its
principal place of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and is
engaged in thé business éf membership services throughout the State of Kansas.

W.  Defendant Consumer Data Depot, L.L.C. is a Delaware limited liability company with
its principal pléce of business at 350 Camino Gardens Blvd., Suite 200, Boca Raton, FL 33432 and
is engaged in the business of membership services throughout the State of Kansas..

X. | Defendants are suppliers within the definition of K.S.A. 50-624 (j) (2001Kan. Sess.
Laws) and have conducted telemarketing regarding membership services and engaged in colnjsumer

" transactions in Kansas within the definition of K.S.A. 50-624(c) (2001Kan. Sess. Laws).



II. _ JURISDICTION AND VENUE

A. The Court has subject matter jurisdiction over this case under the Kansas Consumer
| Protection Act, K.S.A. 50-623, ef seq.

B. Defendants are subject to the jurisdiction of the Court under the Kansas vConsumer
Protection Act, specifically K.S.A. 50-638(a), anli under K.S.A. 60-308(b).

C. Venue is proper in the Third Juclicial District of Kansas (Shawnee County) under
K.S.A. 50-638(b). |

D. Defendants are responsible for the acts of fheir agents and émpléyees under the legal
theory of respondeat superior. |

IOI. ALLEGATIONS

A. The Attorney General alleges that Defendants have engaged in deceptive and
unconscionable acts and pfactioes in violation of the Kansas Consumer Protection Act, l{.S.A. 50-
623 et seq. Defendants deny the allegatiohs of the Attorney General. |

1. *. Defendants willfully failed to state a material Afact, and willfully concealed,

suppressed and omiﬁed a niaterial fact in violation of K.S.A‘. § 50-626(b)(3) in that:

a. Defendants failed to disclose to consumers that Defendants’ mefnbership
services/buying club benefits are offéredon an annual basis, and consumers’
credit cards will automaticglly bé charged again at the beginning of the next
membership year unless consumers take affirmative action to avoid those
charges.

b. Defendants failed to disclose to consumers that consumers will be charged

for the “free trial” period offer if they do not call Defendants within thirty -



A,

days of receiptv of the materials and notify Defendants that they are cancelibng
their membership. |

c. Defendants described to consumers a monthly membership fee and failed to
disclose to consumers that the total price. of the membership for one year will

~ be billed to the consumers’ credit card account in one billing transaction.

d. - Defendants failed to dis;:lose to consumers the conditions, limitations and
restrictions included in the membership sérvices/buying club benefits being
offered. N

Defendants made or submitted chérg‘es to consumers’ credit card accounts pursuant

to verbal égreenﬁents between consumers and Defendants’ telemarketers prior to

rgceiving an original copy of a conﬁrmation, signed by the consum;ar, that disclosed

in full the terms of the sale agreed upon in violation of K.S.A. § 50-672.

For the purpose of settlement of this case only, Defendants voluntarily agree to entry

of this Consent Judgment without trial or adjudication of any issue of fact or law.

IV. DEFINITIONS

Definitions. The following definitions shall be used in interpreting the terms of this

~

Consent Judgment.

1.

“Defendants” means, unless otherwise specified, Triad Discount Buying Service,
Inc.; Member Service of America, L.L.C., Orchid Associates, L.L.C., Premier

Membership Services, L.L.C., Inter* Act Travel, Inc., Inter* Act Communications,

Inc., Consumer Data Depot, L.L.C., Erevenue Partners, L.L.C., Far Services, L.L.C:,

Linden Investments, L.L.C., Lynstrom Information Service, L.L.C., Premier Club



Services, L.L.C., Premier Marketing Services of America, L.L.C., Residents Resource
. Network, L.L.C., Revenue Solutions, L.L.C., Spanish River Investors, L.L.C., The
Backend Compahy of America, Inc., The Shoppers Edge, L.L.C;, Triad Marketing
Group, Inc, and Tritell of Nevada, L.L.C., and their successors and assigns, and Ira
Smolev.

“Corporate Defendants” means all Defendants, except Defendant Ira Smolev.
“Debtor Defendants” means Triad Discount Buying Service, Inc., Member Service
of America, L.L.C., Orchid Associates, L.L.C., and Premier Membership Services,
L.L.C., and their successors and assigns. |
“Nondebtor Corporate Defendants” means' all Corporate Defendants, except
Debtor Defendants.

“AsSisting others” meaos knowingiy providing any of the following servioes to any
person or entity: (a) performing customer service ﬁmétions for any person or entity,
including, but not limited to, receiving or responding to consumer comolaints; (by
formulating or providing, or arranging for the forﬁulation or provision of, any
telephone sales script or any other marketing material for any person or entity; (c)
performing marketing services of ax{y kind for any person or entity, or (d) providing
credit card merchant processing accounts, or otherwise providing access to a billing
and collection system, such as a lcredit card, checking, savings, sharo or similar

account, utility bill, telephone bill, mortgage loan account or debit card.



“Billing information” means any data that describes, constitutes or provides access

to a billing and collection system, such as a credit card, checking, savings, share or

similar account, utility bill, telephone bill, mortgage loan account or debit card.

“Charge” means any amount charged or debited to a consumer’s credit card,

checking, savings, share or similar account, utility bill, telephone bill, mortgage loan

account or debit card, or any similar form of collecting money from a consumer.

"Clear(ly) and Conspicu'ous(ly)",with respect to advertisements and promotional

and marketing materials, means:

a.

In an advertisement communicated through an electronic medium (such as
telévision, video, radio, and interactive electronic média such as §oftware,
the Internet and online services), the disclosure must be presented
simultaneously in both the audio and visual portions of the advéﬂisemeﬁt;
provided, however, that in any advertisement présented solely through Visu'al
or audio means, the disclosure may be made through the same means in which
the advertisement is. presented; pfovided further, that in any advertisement
disseminated by means of an interactive electronic medium such as software,
the Internet, or online serv}ces, a disclosuré made through the use of a
hyperlink will not be deemed "clear and conspicuous" unless the hyperlink
itself is clear and conspicuous, is clearly identified as a hyperlink, is labeled
to convey the nature and relevance of the information it leads to, is on the
same Web page, online service page, or other electronic page and proximate

to the triggering representation, and takes the consumer directly to the

10



10.

disclosure on the click-through electronié page or other display window or
panel. Thé audio disclosure must be delivered in a volume and cadence
sufficient for an ordinary consumer to hear and comprehend it. The visual
disclosure must be of a size and shadg, and shall appear on the screen for a

duration, sufficient for an ordinary consumer to read and comprehend it; and

In a print advertisement or any print promotional or marketing material, the

disclosure shall be in a type size and location sufficiently noticeable for an
ordinary consumer to read and comprehend it, and in print that contrasts with

the background against which it appears; and

-The disclosure must be in understandable language and syntax. Nothing

contrary to, inconsistent with, or in mitigation of the disclosure shall be used

in any .advertisement, promotional or marketing material.

“Membership service(s)” means any arrangement whereby persons who purportedly
agfee to the arranggment (often called “members”) receive specified benefits o'ver a
'period of time,,inoluding but not limited to, travel benefits, héalth benefits, home
protection, credit card prdtection, legal services and discounts on goods and services.
""Negative opﬁon" feature contained within an offer or agreement means an offer
or agreement to sell or provide any goods or services under which (a) a consumer .
must take an affirmative action to reject goods or services or cancel the agreement,
and (b) the consumer's silence or failure to reject goods or services or to cancel the
agreement is interpretevd by the seller or provider as acceptance or continuing

acceptance of the goods or services. Agreements with negative option features

11



11.

12.

13.

14.

include, but are not limited to, agreements in which the consumer, subsequent to

agreeing to the offer, will automatically be billed or charged at the end of a trial

' period (whether or not there is a fee for the trial period) unless the consumer cancels,

and continuity plans in which, subsequent to the consumer's agreement to the plan,
the seller or provider automatically ships goods or services to a consumer unless the

consumer notifies the seller or provider within a certain time not to ship the goods

or services.

"Partner” of Defendants means any third party that contracts with any of the

Defendants to provide telemarketing or other marketing services in connection with

any transaction wherein any of the Defendants provide, offer to provide or arrange

- for others to provide goods or services to consumers in exchange for consideration.

“Renewal” means an extension beyond the original term of a membership,
subscription or agreement for goods or services that are offered on a periodic basis.

“Synchronal Order” means the Federal Trade Commission’s Order issued in

Synchronal Corp., 116 F.T.C. 989, 1033 (1993).

"Telemarketing' means any person or organization who, individually, or through

salespersons, initiates the sale, lease, or rental of consumer goods or services, or

“offers gifts or prizes with the intent to sell, lease or rent consumer goods or services

by telephonic means or by postcard or other written notice sent through the mail in
which the goods and services and all the material terms of the transaction, including
price and any fees or handling, shipping or delivery charges, are not fully described

and which requests that the consumer contact the seller to initiate the transaction.

12



Theterm “telerharketer” does not include any not-for-profit or charitable organiz'ation :
exempt from federalb income taxation pursuant to section 501(c)(3) of the Internal
Revenue Code of 1986. -

15.  -“Third party” m¢ans (a) any entity that is not owned or controlled by Defendants,
and (b) any person who is not acting in his or her capacity as an officer or employee
of Defendants or any entity owned or controlled by Defendants.

Y. GENERAL PROVISIONS

A. Scope of Consent Judgment. The injunctive provisions of this Consen£ Judgment are
eﬁtered pursuant to K.S.A. 50-632, et seq., and are applicable to Defendants and . all of their
subsidiaries and affiliates, general partners, ofﬁcérs, directors, employees, agents, servants, and '
representatives of any of them, and the successors and assigns of each thereof, and all persons,
cofporations, partnerships, and other entities acting in concert or participating with Defendants who
have actual or constructive knowledge of this Consent Judgment. Notwithstanding anything to the
contrary set forth in this Consent J udgmeht or otherwise and specifically this portion does not relielve
Defendant Ira Smolev of personal liébility asan individual, this Consent J udgmént appliesto natﬁral
persons only in their respective capacities as directors, officers, employees, agents, or servants of
Defendants or other relevant entity and does not create any personal liability, nor shall any of them
be subjected to any penalty or sanction or otherwise personally be answerable fér any conduct that
is alleged to be a violation of any provision hereof, but all penalties and sanctions imposed for such
violations shall be imposed solely on Defendants, or the relevant entity, as the case méy be.

B. Release of Claims. The State acknowledges by its execution hereof that this Consent

Judgment constitutes a complete settlement and release of all claims on behalf of the State against

13



Defendants and all of their subsidiaries and affiliates, past and present, and their past and present}
general partners, officers, directors, employees, agents, servants, limited partners, and members of
its Executive Committee, and Representatives of any of them, and the successors and assigns of each
thereof (all such released parties shall be collectively referred to as the "Releasees"), with respect to
all claims, causes of action, damages, fines, costs, and penalties which were asserted or could have
been asserted prior to the signing of this Consent Judgment (hereinafter referenced as “effective
date”) under the above-cited consumer protection statutes and relating to or based upon the acts or
practices which are the subject of this Consent Judgment. The State agrees that it shall not proceed |
with or institute arlly civil action or proceeding based upon the above-cited consunier protection
statutes against the Releasees, including but not Iimited to an action or proceeding seeking
restitution, injunctive relief, fines, penalties, attoﬁleys' fees, or costs, for any communication
disseminated prior to the Effective Date under the above-cited consumer protection statutes which
relates to the subject matter of this Consent Judgment or for any conduct or practice prior to the
Effective Date under the above-cited consumer protection statutes which relates to the subject matter
of this Consenf Judgment. Notwithstanding the foregoing, the State may institute an action or :
proceeding to enforce the terms and pfovisions of this Consent Judgment'or to take actiop based on

~

future conduct by the Releasees.

C. Preservation of Law Enforcement Action. Nothing herein precludes the State from
enforcing the provisions of this Consent Judgment, or from pursuing any law enforcement action
with respect to the acts or practices of Defendants conducted after the Effective Date of this Consent

Judgment.

14



D. Compliance with and Application of State Law. Nothing herein relieves Defendants

of their duties to comply with app'licable laws of the S;cate nor constitutes authorization by the State
for Defendants to engage in acts and practices prohibited by such.law;s. This Consent Judgment shall
be governed by tﬁe laws of the State of Kansas.

E. Non-Approval of Conduct. Nothing herein constitutes approval by the State of

Kansas. Defeﬁdants past or future membership services practice, telemarketing'practice or other
practices. Defendants shall not make any reijresentation contrary.te this paragraph. |

F. Preseﬁation of Private Claims and Relation to Private Settlements. Nothing herein
shall be construed as waiver of any private rights, causes of action, or remedies of any person agaiﬁst ‘

Defendants with respect to the acts and practices covered by this Consent Judgment.

G. Use of Settlement as Defense. Defendants acknowledge that it is the State’s
customary position that an agreement reStraiﬁing certain conduct on the part of a Defendant does not
prevent the State from addressing leter conduct that could have been prohibited, but was not, in the
earlier agreement, unless> the earlier agreement expressly limited the State’,s enforcement options in .
that manner. Therefore, nothing herein shall be interpreted to prevent the State from taking-
enforcement action to address conduct occurring after the entry of this Consent Judgment that the
State believes to be in violation of the law. The fact that such conduct was not expressly prohibited
by the terms of this Consent Judgment shall not be a defense to any euch enforcement action. |

H. Kansas Law Regarding Express Authorization for Credit/Debit Card Charges.

Whenever in this Consent Judgment Defendants are required to take certain action or prohibited

from certain action with regards to obtaining a consumer’s authorization for a credit/debit card

15



charge, Defendants shall, in addition to complying with the 'provisions of this Consent Judgment,

comply with K.S.A. 50-672 as applicable.

I. Reorganization Restructure of Defendants. Defendants agree not to enter into, form,
organize or reorganize into any partnership, corporation, sole propriétorship or any ofher legal
structures, for the purpose and/qr with the effect of avoiding compliance with the terms of this
Coﬁsent Judgment.

J. © Not Endorsement of Aﬁoﬁey General. Defendants agree to refrain from and to be
permanently enjoihed from réprésenting, in any manner whatsoever and to any person or entity
whatsoever, that this Consent Judgment constitutes approval by, endorsement by or authoriAty> froﬁl
" the State of Kansas and/or the Attorney General of the State of Kansas for the business practices of -
Defendants. Defendants agree that making of any such representation, after thebdate of this Consent
Judgment, shall constitute a violation of this Consent Judgment. |

K.  Jurisdiction For Future Action. Jurisdiction is retained by this Court for the purpose

of enabling any of the parties to this Consent Judgment to apply to this Court at any time for such
further orders and directions as may be necessary or appropriate for the modification of any of the
provisions hereof, for the enforcement of compliance herewith, and for the punishment of violations

hereof.

L. Severability Clause. If any portion, provision or part of this Consent Judgment is held '

to be invalid, unenforceable, or void for any reasons whatsoever, that portion shall be severed from
the remainder and shall not affect the validity or enforceability of the remaining portions, provisions,

or parts.
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M. Compliance with State & Federal Law. Compliance with this Consent Judgment does

not relieve Defendants of any obligation imposed by applicable federal, state or local law, nor shall
the Attorney General be precluded from taking appropriate legal action to enforce civil or criminal
statutes under her jurisdiction.

V1. ESCROW ACCOUNT

A. Defendant Ira Smolev, whether directly, in concert witﬁ others, orvthrough any
business entity or other device, is hefeby permanently restrained and enjoined from engaging or |
participating in: . ’

| 1. Advertising, promoting, offering for sale, selling or distributing to the general public
any goods or éervices;

2. - Engagingor participaﬁng in the business of telemarketiﬂg; and

3. Assisting others. enga:ging or participating in the business of telemarketing,
unless he complies with the requifements for establishing an Escrow Accéunt in the Stipulated Final
Judgment and Order for Penﬁanent Injunction and Monetary Settlement entered into” between

Defendants and the Federal Tradé Commission, a copy of which is attached hereto as Appendix A.

VIL._PROHIBITED BUSINESS PRACTICES

A. Defendants, and their officers, agents, employees, and attorneys, and all those
persons or eﬁtities in active concert or participation with them who receive actual notice of this
Coﬁsent Judgment by personal service or otherwise, whether acting directly or through any entity,
corporation, subsidiary, division, or other device, are hereby permanently restrained and enjoined

from making, or causing or assisting others to make, expressly or by implication, any false or

17



misleading representation in connection with the advertising, promoting, marketing, offering for sale,

sale, or distribution of any goods or services in or affecting commerce, including but not limited to:

1.

Falsely representing, thfough, inter alia, mailings, email, billings, video or television,
credit card charges and checking account debits, that a consumer purchased or agreed
to purchase goods or services, or that a transaction has been authorized b).f a
consumer;

Falsely representing (1) the amount that a consumer will be charged or billed for any

‘goods or services, (2) that a consumer will not be charged or billed for any goods or

' services, (3) the timing or manner of any charge or bill, or (4) that a consumer will.

not be charged or billed without the consumer’s authorization;
Making any representation that a consumer will receive a trial membership, or that

3«

any information kit, good or service is offered “free, ris‘k-free,” with “no
obligation,” or words of similar import denoting or implying the absence of any
obligation on the part of the recipient éf such offer to pay for the information kit,
good or service or to take afﬁﬁnative action to avoid incurring payment obligations,
without disclosing clearly and conspicuously, and in close proximity to such -
representation, prior to requesting the consumer’s authorization to be 'charged or
billed for the offered trial membership, information kit, good or service, or any other
goods 6r services:

a. Any obligation of the consumer associated with accepting the offered trial

membership, information kit, good or service (including, but not limited to, .

payinent of shipping and handling fees, the obligation to 'purchase other

18



goods or services, the obligation to accept a trial membership or trial period,
and thé obligation to cancel or take other affirmative action to avoid incurring
payment obligations and the manner in which such a cancellation request may
be submitted);
b. The amount and number of payments (if more than one) that will or may be _
required, and the circumstances under which additional payments may be
A required; and |
c. All conditions, limitations and restrictions on the abilit‘y' of the consumer to
use the offered trial membership, information kit, good or service;-and
4. Making any represéntation that a consumer who accepts an offer for goods or
services will receive an additional good or service for “free” or with “no obligation,”
or as discounted or reduced in price,A or words of similar import, without disclosing
clearly and conspicuously, and in close proximity to such representation, prior to
requesting the consumer’s authorization to be charged 01: billed for the goods or
services with which the purpértedly free or discouqted good or service is offefed, all
conditions, limitations and restrictions on the ability of th¢ consumer to use any such
purportedly free or discounted good or service. |
VIII. _VIOLATIONS OF TELEMARKETING SALES RULE
- A. Defendants, and their officers, agents, employees, and attorneys, and all those persons .
or entities in active concert or participétion with them. who receive actual notice:of this Consent
Judgment by personal seryicé or otherwise, whether acting directly or through any entity,

corporation, subsidiary, division, or other device, are hereby permanently restrained and enjoined
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from violating any provision of the Telemarketing Saies Rule, 16 C.F.R. Part 310, as in effect now
or as it may be amended.
IX. PROHIBITED FAILURES TO DISCLOSE
A. Defendants, and their officers, agents, employees, and attorneys, and all thbse persons
or entities in active concert or participation with them who receive actual notice of this Consent
Judgment by personal service or otherwise, whether acting directly or through .ar-ly entity,
corporation, subsidiary, division, or other device, in connection with the advertising, promoting,
marketing, offering for sale, sale, or distributign of aﬁy goods or services, are hereby perm‘anently
reétrained and enjoined from failing to disclose, clearly and conspicuously, before obtaining the
consumer’s ekpress authorization to bill or charge the consumer for any such goods or séwices, all

material terms and conditions for the purchase of any such goods or services, including but not

limited to:

1. That a purpose of the solicitation is to sell goods or services;

2. The fact, if true, that é godd or service is offered on behalf of a seller that is a -
separaté entity from the seller doing the telemérketing, and, if so, the name of the .
separate seller and the entity to which payment will be made;

3. The number of payments (if more than one), the date(s) or time period(s) at which
the payment(s) will be required or charged, the amount of the payment(s), and the
total cost;

4. | The fact, if true, that the billing information the seller already possesses, either

because the consumer previously provided it to the seller, or the seller obtained it

from another source, will be used to bill or charge the consumer; -
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“The terms of the seller’s refund, cancellation, exchange, or repuréhase policies;

If the consumer will be automatically billed at the end of a trial period unless the
consumer cancels: this fact; the length of the trial period; the manner in which a
- cancellation request may be submitted; the date or time period by which a
cancellation request must be received; and either a telephone number or address to
which a cancellation request may be directed or the fact that such information will
be included in written materials provided to the consumer within areasonable period-
prior to the date by which a cancellation request must be received and Defendants
will include in such written materials the telephone number or address to which -
cancellation requests may be directed, as well as the applicable refund and
cancellation policies;

If the seller automatically ships goods to a consumer or automatically renews a
membership, subscription or agreement for goods or services that is offered on a
periodic basis, unless the consumer notifies thie“seller within a certain time not to ship
or renew: this fact; the manner in which a notice not to ship or renew may be
submittéd; the date or time period by which a notice not to.ship or renew must be
received to avoid shipment or renewal; and either a telephone number or address to
which such a notice may b: diregted or the fact, if true, that such information will be
included in written materials provided to the consumer within a reasonable period
prior to the date by which such a notice must be received; provided that, if
Defendants obtain a consumer’s billing information to purchase any goods or

services and then further solicit the purchase of other goods or services, Defendants
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must affirmatively disclose all material terms and conditions for the purchase of each
additional good or service, including but not limited to thése set forth in this Part,
before obtaining the consumer’s express authorization to bill or chérge the consulﬁer
for such additio:nal good or service; and provided further, that, in connection with the
-advertising, promoting, marketing, offering for sale, sale, or distribution of any goods
or services pursuant to an offer or. agreement with a negative option feature,
Defendants, prior to billing or charging the consumer for such goods or services,
must provide the consumer with a document disclosing, clearly and conspicuéusly,
all material terms and cgnditions of the sale, including but not limited to thbse set
forth in this Part.
X. EXPRESS VERIFIABLE AUTHORIZATION FOR SALES
A. Defendants, and their officers, agents, employees, and attomeys,*énd all those persons
or entities in active concert or participation with»thembwho receive actual notice of this Consent
Judgment by personal ‘service or otherwise, whether acting directly or through any entity;
cofporation, subsvidiary,bd‘ivision', or other device, in connection with the advertising, prorhoting,
markéting, offering for sale, sale, or distribution of any goods or services, are hereby permanently
restrained and enjoined from submitting billing information for payment, transferring billing
information to a third party, or collecting or attempting to collect payment for goods or services,
directly or indirectly, without the consumer’s express verifiable authorization as follows:
1. Suéh express verifiable autﬁorization must clearly evidence the consumer’s name, the
consumer’s express authorization to purchase the goods or services and of the’
amount and manner of the billing or payment for such goods and service, and the date
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of the consumer’s express authorization, and that all of the following iﬁformation has

been disclosed to the consumer, clearly and conspicuously, and in close proximity to,

the consumer’s express authorization:

a. The amoﬁnt and manner of the billing or payment for such goods or services,
including but not limited to, the disclosures set forth in Sugpans A.2. and
A.3. of Part IX. of this Consent Judgment, prior to the consumer’s express
authorization (e.g., during the express automated electronic authorization
referenced in Subpart 2.d. of this Part, such disclosures must be made prior
to the time the consumer inputs the personal identification number);

b. All of the disclosures set forth in Subparts A.1., A.2., A5, A6, kand A.7.of
Part IX of this Consent Judgment, prior to the consumer’s express
authorization, provided, however, for pur.poses of this Subpart, the ekpress
‘Veriﬁable authorization may ev.idence, if true, that such disclosures have
previously been disclosed to the consumer, clearly and conspicuously, in a |
print advertisement ér print promotional or marketing material;

c. To the extent not al;eady disclosed pursuant to Sﬁbpart A.l.a. of this Paft, the
consumer’s specific billing information, including the name of the account
and the 'acco>unt number, that will be used to collect payment for the goods or
services that are the subject of the sales offer; and

d. A telephone number for consumer inquiry that is answered during normal

business hours;
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If defendants are seeking authorization to charge a credit or debit card and the
defendants have the credit or debit card number at the time they .are

requesting the authorization, defendants must use the following language

~ or substantially similar language:

[After initial introduction] “You have provided us with a credit card

~ to pay for the [what it was provided to pay for]. We also will charge the

A annual fee [or other applicable amount, including all shipping and
handling or other fees, unless the dollar amount of such fees is separately
authorized in the same conversation as in paragraph 1 above] for fhe [product
or service or club membership] to that credit card if you do not call to cancel
the service within ___ days of __ [when the day count begins]. Isit OK for

me to put that charge on your card unless you cancel?-

This Subpart A.1.e. does not apply to Renewals as referenced in Part XIII.

For the sale of any goods or services by means of telemarketing, the consumer’s

express authorization will be deemed verifiable only if one of the following means

is employed:

a.

Express written authorization by the consumer, which includes the

‘consumer’s signature (the term “signature” includes a verifiable electronic or

digital form of signature, to the extent such form of signature is recognized

as a valid signature under applicable federal law or state contract law);

Express oral authorization that is verified by an independent third party

verifier (“TPV”) that meets the requirerrients of Part X of this Consent

Judgment;
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Express oral authorization that is tape recorded, and meets the following

criteria:

ii.

1ii.

For telemarketing conducted by Defendants and any entities owned
or controlled, in whole or in part, directly or indirectly, or managéd,
by Defendants, and their officers, agents, and employées; the tape
recording must incluae the entire telephone call during which the
consumer gave oral authorization;

For telemérketi\ng conducted by Defendaﬁts’ partners, the tape
recording must include the entire portion of the telephone call that
relates to the goods and services that are the subject of Defendants’
sales offer and during which thé consumer gave oral authoﬁzation; and
A copy of the tape recording is provided upon request to the consﬁrnér,
the consumer’s bank, .credit card company or other billing entity, state
attorney general or consumer protection agency or the Federal Trade

Commission; and

Express automated electronic authorization in which the consumer provides

the authorization by calling a toll-free telephone number used

exclusively for such authorizations and by inputting a personal

identification number that has been mailed to the consumer at the

consumer’s home address.
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XI._THIRD PARTY VERIFICATION
" A.  If Defendants choose to use Third Party Verification to obtain express verifiable
authorization, as described iﬁ Part X.'A. 2b above, Defendants shall comply with the requirements
for Third P_arty-Veriﬁca’cion in the Stipulated Final Judgment aﬁd Order for Permaﬁent Injunction
and Monetary Settlement entered into between defendants a:nd the Federal Trade Commission, a
copy of which is attached hereto as Appendix A.

XII. LIMITATION ON DISSEMINATING OR OBTAINING CONSUMER’S
INFORMATION

A; Defendants, and their officers, agénts, employees, and attorneys, and all thosé per;ori's
or entities in active concert or participation with them who receive actual notice of this Consent
Judgment by personal service or otherwise, whether acting directly or through any entity,
corporation, subsidiary,‘ division, or other device, are permanently restrained and enjoined from:

1. Providing or disclosing to any third party, whether or not in exchange for payment

or other consideration, any of the' following information relatin’gvto a consumer:
a. Billing information; ‘ |
b. Unique identifying information, such as social security number, date of birth,

place of birth and mother’s maiden name;

c. Credit information;
d. -Income information; and
e. - Asset and liability information;

provided, however, that this Subpart A.1. will not apply to the disclosure by
Defendants, or any entity managed or controlled in whole or in part, directly or

indirectly, by Defendants, of consumer information: (1) necessary to effectuate or
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administer a transaction for which Defendants have obtained the consumer’s express
verifiable authorization; (2) pursﬁant to Section 623 of the Fair Credit Reporting Act
(“FCRA”), 15 U.S.C. § 1681s-2, to a "consumer reporting agency" as defined by
Section 603(f) of the FCRA, 15 U.S.C. § 1681a(f); or (3) to a law enforcement
agency either voluntarily, or as required by any law, regulation, or court order; and -
Entering into | any agreexﬁent or aﬁangement pursuant to which any third party
provides or discloses to Defendants, whether or not in exchange for payment or other
consideration, any of the follo»\ying information relating to a consumer:

a. ‘Billing infonnat.ion; |

b. Unique identifying informatioﬁ, such as social security number, date of birth,

place of birth and mother’s maiden name;

c. Credit information;
d.  Income information; and

e. Asset and liability information;

unless Defendants' have takén steps adequate to ensure that: (1) such third party has
clearly and conspicuously disclosed to such consumer what information the third
party éroposes to provide or disclose, the intended use of the information, and that ‘
4the third party proposes to provide or disclose the information to Defendants; and (2)
the consumer haé expressly authorized the third party to provide or disclose such ’
infdrmation to Defendants; provided, however, that this Subpart A2 will not apﬁly
to any agreemgnt or arrangement pursuant to which a bona fide "consumér report"

is provided by a “consumer reporting agency” (as those terms are defined in Sections
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603(d) and 603(f) the FCRA, 15 U.S.C. §§ 1681a(d) and (f), respectively) to
Defendants pursuant to the permissible purposes requirements of Section 604 of the
FCRA, 15 U.S.C. § 1681b.

XIII. PROHIBITION ON RENEWALS OF CURRENT OR PAST MEMBERSHIPS
AND CONDITIONS ON RENEWALS OF FUTURE MEMBERSHIPS

A. Defendants, and their officers, agents, employees, and attomeys, and all those persons
or entities in active concert or participation with them who receive actual notice of this Consent
J udgmeht by personal service or otherwise, whether acting directly or through any entity,
corporation, subsidiary, division, or other dev\}ce, are hereby permanently restrained and enjoined
from causing any charges to be made or any payments to be billed to a consumer, or causing
collection of, or attempts to collect, payment, directly or indirectly, from a consumer, for ény renewal
of any membership services offered or provided to consumers by any of Defendants or by any entity
owned or controlleci directly or indirectly by Defendant Ira Smolev, where the cc;nsumer’ s purported
authorization of the membership occurred prior to the efféctive date of this Consent Judgment,
without first obtaining from the consumer, within sixty (60) days pribr to the date on which the -
consumer is gharged or billed for sgch renewal, éxpress verifiable authorization of such reqewal that
complies with the réquirernentsi of Part X.A.1.a. through X.A.1.d. and Part X.A.2. of this Consent
Judgment. |

B. Inaddition, even if there is express verifiable aﬁthorization for automatic renewals, in
thé case of renewal periods that are one year or longer, Defendants shall not impose a chargg on the
credit or debit card of a consumer for a membership renewal Without a notice to the consumer of the

automatic renewal in one of the following manners: Between 45 and 75 days prior to the date on
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which Defendants intend to renew a consumer, Defendants shall send to such consumer either (i)
renewal fnefnbership enrollment materials which shall include a lejter ("Renewal Letter"), or
(ii) a 5 inch by 8 inch postcard.' The Renewal Letter or postcard shall be sen’? b}4r a delivery
-mechanism that includes address forwarding. The front of the postcard or of the envelope containing
the Renewal Letter shall contain bnly the names of Defendant(s), the nameb of the clﬁb or service or
product, a return address, the name and address of the consumer, and the following statement in 14
point bold capital letters: "NOTICE OF CHARGE FOR MEMBERSHIP RENEWAL." Above the
consumer's name, Defendants shall print the following statement in at least 12 point, bold and capital
type: "RESPOND BEFORE [00/00/00]," with a date on or within 30 days before the date of
au\tomatic renewal inserted in this phrase. The reverse side of the card ’or the top of the first written
portion of the first pagé of the Renewal Letter shall be entitléd, in at least 12 poinf bold, capital
v iétters: "CREDIT/DEBIT CARD CHARGE FOR MEMBERSHIP RENEWAL." The entire right
half of the reverse side of the card or the bottom half and any subsequent pages of the Reﬁewal Letter
are available to Defendants, except that Defendants shall not make any direct or implied
represenféi_ion that is likely to de‘ceive or confusé Consumefs as to the terms of automatic renewal.
The entire left half of the reverse side of the card or the top half of the first page of fhe; Renewal
Letter shall appear as follows:

If You Take No Action, Your_Credit Card Will Be Charged To Renew Your [Name of
Company] Membership ‘ ' |
You have the following choices as to renewal of your [name of membership club program
or service]: |

1. | Renew Your Membership. Do nothing and youf membership will be automatically
renewed for one yeaf [or other period if applicable] and $ will be charged to your

credit card.

29



2. Non-renewal of Your Membership. In order to not renew your membership, and to
avoid a credit card charge of § , you must call [Name of company] at [toll free

number] before the date on the front of this card [OR on the envelope containing this letter].
C. Defendants further agree to honor any request made by a consumer to cancel or reverse
any membership renewal within 30 days of the consumer receiving a bill for the renewal.

XIV. MONETARY RELIEF FOR CONSUMERS

A. Defendants shall comply with the requirements for Monetary Relief for consumers in

the Stipulated Final J udgmént and Order for Permanent Injunction and Monetary Settlement entered

N

into between defendants and the Federal Trade Commission, a copy of which is attached hereto as
Appendix A.

XV. THIRD PARTY MONITORING

A.  Defendants shall comply with the requirements for Third Party Monitoring in the
Stipulated Final Judgment and Order for Permanent Injunction and Monetary Settlement entered into
between defendants and the Federal Trade Commission, a copywof which is attached hereto as

Appendix A.

XVI. RIGHT TO REOPEN
A.  The Plaintiff’s agreement to this Consent Judgment is expressly premised on the
truthfulness, ac.curacy and coxﬁpleteness of the financial statements submitted to the Federal Trade
Commission on January 24, 2001, and April 25, 2001, by Defendants. If, upon mqtion, this Court
finds that in their sworn financial statemen.ts, Defendants have made a material misrepresentation
_ oromission understating their ngt worth, then the Court will enter a modified judgment for consumer
redress considering the difference between the declared and actual net worth and also considering

modifications made by other courts, unless the federal court entering the Stipulated Final Judgment
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~and Order for Permanent Injunction and Monetary Settlement entered into between defendants and
the Federal Trade Commission enters a modified judgment for consumer redress for the difference
A between the declared and actual net worth; provided, however, that in all other respects this Conseﬁ.t
Judgment will remain in full fofce and effect unless otherwisé ordered by the Court; prbvid;ad
further, for purposes of this Subpart A., Defendants waive any right to contest any of the allegations
in the Consent J udgment; and
B. Ifthe Bankruptcy Court enters an order dismissing Debtor Defendants’ Case Noé . 00-35053-
BKC-SHF through 00-35056-BKC-SHF, or converting Debtor Defendants’ redrgénization cases
under Chapter 11 to liquidation cases under Chapter 7 or Chapter 11 of the Bankruptcy Code, or if
the Plan is not conﬁrmed,.then the Plaintiff may move to redpen Part XIV. [Monetary Relief for
Consumers] and Part XXIV. [Payment to States], of this Consent Judgment, and theAremaining
~ provisions of this Consent Judgment shall remain in full force and effect; provided further, that
proceedings instituted under Subparts A or B of this Part would be in addition to, and not in lieﬁ of,
any other legal or equitable remedies as may be provided' by law. |
- XVIL.  ACKN OWLEDGMENT OF RECEIPT OF ORDER BY bEFENDANT IRA
MX
A. Within five (5) business days after receipt by Defendant Ira Smolév of this Cdnsent
Judgment as entered by the Court, Defendant Ira Smolev must submit to the Plaintiff a truthful sworn
statement, in the férm shown on Appendix B, that acknowledges receipt of this Consent Judgment.

XVIll. DISTRIBUTION OF ORDER BY DEFENDANTS

A. For a period of ten (10) years from the date of entry of this Consent Judgment,

Defendants must each:
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L.

Provide:

a. A copy of this Consent Judgment and obtain a signed and dated

acknowledgment of receipt from each officer and director;

b. A summary of this Consent Judgment, as set forth in Appendix C to, and

obtain a signed and dated acknowledgment of receipt from:

1.

ii.

iii.

Each individual serving in a management capacity;

“All sales and marketing personnel and all personnel involved in

responding to -consumer complaints or inquiries, whether such
persons are designated as employees, consultants, independent
contractors or otherwise, of any of the Defendants or of any business
eﬁtity owned or controlled, directly or indirectly, or managed, By any
of the Defendants, and

Each parther of any of the Defendants; providedAthat each of the
Defendants must deliver the copy of the Consent judgment or
summary of the Consent Judgment, és abpropriate, to current
personnel and :parfners within thirty (30) days after the date of entry
of'the Consent Judgment; and to future pérsonnel and partners within
thirty (30) days after the person assurﬁes sﬁch position or

responsibilities; and

Maintain for a period of three (3) years after creation, and, within fifteen (15) days

of receipt of a written request, make available to representatives of Plaintiff, the

original signed and dated aéknowledgments of the receipt of the Consent
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Judgment or summary or summary of the Consent Judgment, as required in
Subpart A.1. of this Part.

XIX. RECORD-KEEPING PROVISIONS

A. For a pefiod of ten (10) years from the date of entry of this Consent Judgment,
Defendants, and their officers, agents, employees, and attorneys, and all those persons or entities in
active concert or participation with tnem who receive actual notice of this Consent Judgment by
personal service or otherwise, whether acting directly or through any entity, corporation, subsidiary,
division, or other device, in eonnection with any of the businesses entities described below, are |
A hereby restrained and enjoined from failing to create, and from failing to retain for a perield of three
3) years following the date of such creation, unless otherwise specified:

1. Books, records and accounts that, in reasonable detail, accurately and
fairly reflect the cost of goods or services sold, revenues generated, and the
disbursement of such revenues by such business;

2. Each tape recording ef a telemarketing call made pursuant to Part X. of the
Consent Judgment;

3. Records that accurately reflect the name, addreSs? and telephene number of
each person employed or retained in any capacity by such business,
whether such person is designated as an employee, consultant, independent
centractor or’ otherwise; that person's job title or position; the date upon
which the person commenced work; and the dnte and reason for the

person's termination, if applicable;
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Records that accurately reflect the names, addresses, phone numbers,

dollar amounts paid, quantity Qf goods or services purchased, and

descﬁption of goods or services purchased, for all consumers to whom

such business has sold, invoiced, billed, or shipped any goods or ser\}iceé;

For every consumer complaint or refund request, whether received directly

or indirectly or through any third pérty, records that accurately reflect:

a. The consumer's name, address, telephone number and the dollar
amount paid by the consumer;

b. The written complaint or refund request, if any, and the date of the
complaint or refund request;

c. A tape recording of each complaint received by telephone;

d. The basis of the complaint, including the name of any sa_lesperson
compiained against, and the nature and result of any investigation |
conducted'concerping any cornplaiﬁt;

e. Each response and the date of the response;

f. Any final resolution and the date of the resolution; and
g. In the event of a denial of a refund request, the reason for the
denial;

Copies of all sales scripts, training materials, advertisements, or other
marketing materials utilized, and records that accurately reflect the time
periods during which such materials were used and the persons and

business entities that used such materials; provided that these marketing
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materials and records must be retained for three (3) years after the last date
of dissemination of any such marketing materials; |

For each of Defendants’ credit card merchant procéssing accounfs:

a. A copy of the contraf:t providing the account;

b. Recéfdé tha‘F accurately reflect the name, address and telephoné number of
the acquirer bank, and its credit card processor(s),

C. Copies of corrésppndence from VISA, MasterCard, any similar entity, and
any acquirér bank or credit card processor describing a finding by such
entities that any of the Defendants have incufred excessive chargebacks on
such account, or that any of the Defeﬁdants have engaged in any‘other
fraud, abtklselor questioriable activity with respect to such account; |

Cépies of any contracts providing any of the Defendants with access to é billing |

and collection system, such as a credit card, checking, savings, share or similar

baccount, utilify bill, telephone bill, mortgage loan account or debit card;

For each of Defendants’ parthérs:

a. A copy of the contract and any amendments thereto between such partner

and ahy of the Defendants;

b. Records that accurately reflect the name, address and telephone number of
such partner;
c. Records that accurately reflect all payments made to such partner by any of

the Defendants, all payments made to any of the Defendants by such
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partner, the reasons for such payments, and how such payments were
calculated; and
Copies of any correspondence with Defendants’ partners or ahy person or

entity that relate to complaints from conshmers, government entities or any .

- other parties about the sales, billing or collection practices or any

questionable activities of Defendants’ partners; and

10.  For the purposes of this Part:

a.

The provisions of this Rart apply to the Corporate Defendants and any
business entity directly or indirectly owned or controlled by any of the

Corporate Defendants; and

As to Defendant Ira Smolev, the provisions of this Part apply to any

business entity which Defendant Ira Smolev owns or controls directly or

indirectly, or manages.

- XX. COMPLIANCE REPORTING BY DEFENDANTS

In order that compliance with the provisions of this Consent Judgment may be monitored:

A..

For a period of ten (10) years from the date of entry of this Consent Judgment,
Defendants must notify Plaintiff of the following: 4Any proposed change in the structure of any
of the Corpérate Defendénts, suph as dissolution, assignment, sale, merger, creation or
dissolution of sﬁbsidiaries, pfoposcd filing of a bax;kruptcy petition, or change in fhe corporate
name or address, or any other change that may affect compliance; obligations arising out of this
Consent Judgment, thirty (30) days prior to the effective date of any proposed cha»nge;4provided,

however, that, with respect to any proposed change in a corporation about which Defendants
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learn less than thirty (30) days prior to the date such action is to take place, Defendants must
notify the Plaintiff as soon as is pract.icable after learning of such proposed change;

B. One hundred eighty (180) days after the date of entry of this Consent Judgment,

Defendants must provide a written report to Plaintiff, sworn to under penalty of perjury, setting
forth in. detail the manner and form in which Defendants have complied and are compfying with
this Consent Judgment. This repdﬁ must include but not be limited to:

1. For the Corporate Defendants, the current address(es) and telephone numbef(s),
fax number(s), and email address(es) of each of the Corporate Defendants;A

2. A'cépryof each acknowledgment of receipt of this Consent Judgment obtained by
the Corporate Defendants pursuanf to Part XVIII. of this Consent Judgment;

3. A statement describing the ﬁamer in which the Corporate Defendants have
complied and are complying with Parts V1. through XX. of this Consent
Judgment;

4. For Defendant Ira anolev, his current employment, business address(es) and
telephone number(s), fax number(s), email address(es), a‘descriptio'n of the |
business activities of eaéh such employer, and Defendant Ira Smolev’s vtitle and
responsibilities fof each employer;

C. For a period of ten (10) years from the date of entry of this Consent Judgment,

' Defendéﬁt Ira Smolev‘ mﬁét'notify Plaintiff of the following:
1. Any changes in his residence, mailing address, telephone numbers and

email addresses withih ten (10) days of the date of such change;
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2. Any changes in his employment status (including self-employment) within
ten(10) days of such change. Such notice must include the name and
address of the business entity with which he is, in any >man_'ner, affiliated or
employed, a statement of the nature of the business entity, and a statement
of his duties and responsibilities in connection with the business entity;
and

3. bAny proposed change in the structure of any business entity owned or
Controlled, directly or indirectly, by him, sﬁch as creation, incorporation,
dissolution, assignment, sale, merger, creation or dissolution of
subsidiaries, proposed filing of a bankruptcy petition,A or change in thé ‘
corporate name or address, or any other‘ chaﬂge that may affect compliance
~obligations arising out of this Consent Judgment, thirty (3Q) days prior to
the effective date of any proposed change; provided, however, that, with
respect to any proposed change in the business .entity about which he
learns less than thirty (30) days priof to the date such actién isto tak¢
place, he must notify the Plaintiff as soon as is practicable after leérmng of
such proposed change;
D. Within fifteen (15) days after receipt of a written request by a representative of
Plaintiff, each of the Defendants must submif additional w;itten reports (under oath, if requested)
and produce documents with respect to any conduct sgbj ect to this Consent Judgment; and

E. For the purposeé of this Part:
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1. "Employment" includes the performance of services as an employee,
consultaﬁf, or independent contractor; and "employers" include any
individual or entity for whom Defendant Ira Smolev performs services as
an employee, consultant, or independent contractof; and

2. Plaintiff and its representatives, including counsel, are authorized to

communicate directly with Defendants.

XXI. TAXPAYER IDENTIFICATIVON NUMBERS '

A. Defendants shall comply with the requirements on Tz;xpayér Identification Numbgrs
in the Stipﬁlated Final Judgment and Order for Permanent Injunction and Monetary Settlement
éntered into between defendants and the Federal Trade Commission, a copy of which is attached

I;ereto as Appendix A.

XXII.  PLAINTIFF'S AUTHORITY TO MONITOR COMPLIANCE

A. Plaintiff is authorized to monitor compliance with this Consent Judgment by all
lawful means, including but not limited to the following means:

1. Plaintiff, without further leave of court, méy obtain discovery frqm any person in
themanner provided the rules and statutes of the State of Kansas, for the pﬁrpose
-of monitoring and investigating compliance with any provision of this Consent
Judgment by Defeﬁdants ;

2. Plaintiff is authorized to use représentatives posing as consumers and suppliers to
(1) Defendants, (2) Defendants’ employees, or (3) any entity managed or |
controlled in whole or in part, directly of indirectly, by any of the Defendants,

without the necessity of identification or prior notice; and
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3. Nothing in this Consent Judgment limits Plaintiff's lawful use of compulsory
process to investigate whether any of the Defendants have violated any provision
of the law enforced by Plaintiff.

XXIIL__NOTIFICATIONS

A. For the purposes of this Consent Judgment, Defendants must, unless otherwise
directed by Plaintiff or its representatives, mail all written notifications to Plaintiff to:

Shelley H. King
Assistant Attorney General
Consumer Protection/Antitrust Division
120 S.W. Tenth Avenue, 2™ Floor
-Topeka, Kansas 66612-1597

Re: Ira Smolev and Triad Discount Buying Service -

XXIV. PAYMENT TO STATES

A.  Payment to States: Defendant Ira Smolev shall cause a payment to be made to

The Attorney General of Kansas in the amount of $10,000.00. Such funds shall be paid in
accordancg with the Secoﬂd Amended Joint Chapter 11 Plan (“Plan”) with the United States
Bankruptcy Court, Séuthern District of Florida, West Palm Beach Di\-lision (“Bankruptcy
Court”), Case Nos. 00-35053-BKC-SHF tfxrough 00-35056-BKC-SHF.

B.’ i’roviding prompt refunds: If Defendants state ;)r claim that consumers may
obtain a refund upon request, such refunds must be sent or credited to the consumer’s credit or
debit card within 21 dayé of the request for a refund. |

C. Maintaining Adequate Telephone Lines: If Defendants engage in transactions in

. which a consumer must call a telephone nurﬁber to avoid being billed for goods or services,

Defendants shall contract with a reputable and experienced telemarketing service provider or take
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other reasonable steps to ensure that consumers can get through to an operator or automatic
answering device that allows the consumer to effect the cancellation and avoid being billed or
chérged for the goods or services within a commercial'ly reasonable time.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the stipulation A
and agreement of the parties contained herein are adopted and approved as the findings of the
Court. |

ITIS FURTHER ORDERED, ADJUDGED AND DECREED that pursuant to the
Kansas Consumer Protection Act, the Court h@réby approves the terms of the Consent Judgment
and adopts the same as the order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that judgment is‘
entered against defendants in the amount of $ 10,000.00. Such funds shall be paid in accordance
with the United States Bankruptcy Court, Southern District of Florida, West Palm Beach
Division (‘;Bankruptcy Court™), Case Nos. OO-35053-BKC—SHF through 00-35056-BKC-SHF.

IT IS SO ORDERED.

PREPARED AND APPROVED BY: ,
* (gl Q St \/w(/

CARLAJ STOVALL #11433
Attorney General

\MQLJ#W

Shelley H. K 19791
Assistant Attorney General

120 SW 10th Avenue, 2nd Floor
Topeka, Kansas 66612-1597

Attorney for Plaintiff State of Kansas
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- APPROVED BY:‘

DEFENDANTS:

indivt ‘

IRA SMOLEV, ually

J/:

/VV T~
/ CHARLESTWEISMAN

144

SHALOM JACOB
Swidler Berlin Shereff Friedman LLP
The Chrysler Building
405 Lexington Ave
New York, NY 10174
(212) 891 9466 (telephone)
(212) 891 9537 (facsimile)
sjacob@swidlaw.com (e-mail)
Attomeys for Defendant Ira Smolev

TRIAD DISCOUNT BUYING SERVICE, INC,,
MEMBER SERVICE OF AMERICA, L.L.C,,
ORCHID ASSOCIATES, L.L.C,,

PREMIER MEMBERSHIP SERVICES, L.L.C,,
INTER*ACT TRAVEL, INC,,
INTER*COMMUNICATIONS, INC,,
CONSUMER DATA DEPOT, L.L.C,
EREVENUE PARTNERS, L.L.C,,
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FAR SERVICES, L.L.C,,

LINDEN INVESTMENTS, L.L.C.,

PREMIER CLUB SERVICES, L.L.C.,

PREMIER MARKETING SERVICES OF AMERICA,

L.L.C,

RESIDENTS RESOURCE NETWORK, L.L.C,,
REVENUE SOLUTIONS, L.L.C.,

SPANISH RIVER INVESTORS, L.L.C., :
THE BACKEND COMPANY OF AMERICA, INC,,
THE SHOPPERS EDGE, L.L.C,,

TRIAD MARKETING GROUP, INC, and
TRITELL OF NEVADA, L.L.C.

(/‘/}'\M Oéwﬁ

'M.ELISSAA BAILEY, #16715

Arent Fox Kintner Plotkin & Kahn, PLLC
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

202-857-6102 (telephone) -

202-857-6395 (facsimile)
baileym@arentfox.com (e-mail)

Attorney for Defendants

IRA SMOLEV, CEO

LEWIS ROSE

CHRISTIE GRYMES

Collier Shannon Scott, PLLC

3050 K Street, NW, Suite 400
Washington, DC 20007-5108
202-342-8400 (telephone)
202-342-8451 (facsimile)
Irose@colfershannon.com (e-mail)
Attorney/ for Corporate Defendants

o
</ v

LYNSTROM INFORMATION SERVICE, L.L.C.,
Defendant
Gary Burns, Managing Member
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. 4
! r/ " //7 P ' -
|J Jeors R A,

WILLIAM I. ROTHBARD
Law Firm of William I. Rothbard
1541 Ocean Avenue, Ste. 200,
Santa Monica, CA 90401
310-393-7760 (telephone)
310-393-7753 (facsimile)
brothbard@earthlink.net (e-mail)
Attorney for Defendant Lynstrom Information
Service, L.L.C.

L

SO ORDERED, this day of 2001.

Honorable

Judge
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