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Correction of sentence, K.S.A. 22-3504 

K.S.A. 22-3504 - Attached 

"(1) The court may correct an illegal sentence at any time. The defendant shall receive 

full credit for time spent in custody under the sentence prior to correction. The defendant shall 

have a right to a hearing, after reasonable notice to be fixed by the court, to be personally present 

and to have the assistance of counsel in any proceeding for the correction of an illegal sentence. 

(2) Clerical mistakes injudgments, orders or other parts of the record and errors in the 

record arising from oversight or omission may be corrected by the court at any time and after 

such notice, if any, as the court orders." 

State v. Sims, 294 Kan. 821, 825,280 P.3d 780, 783 (2012) - Attached 

"K.S.A. 22-3504 only applies to claims that a sentence is illegal. An illegal sentence is a 

sentence that (1) is imposed by a court without jurisdiction; (2) does not confonn to the statutory 

provision, either in character or the tenn of the punishment authorized; or (3) is ambiguous with 

regard to the time and manner in which it is to be served. Deal, 286 Kan. 528, Syl. ~ 1, 186 P.3d 

735. The only relief available under K.S.A. 22-3504 is correction of an illegal sentence. State v. 

Nash, 281 Kan. 600,601, 133 P.3d 836 (2006). It does not provide the means to reverse a 

conviction. Deal, 286 Kan. at 529-30, 186 P.3d 735." 

State v. Mitchell, 284 Kan. 374, 376-77, 162 P.3d 18,20 (2007) - Attached 

"A motion to correct an illegal sentence pursuant to K.S.A. 22-3504(1) applies in very 

limited circumstances. The defendant's sentence must fall within the defmition of an illegal 

sentence to qualify as an illegal sentence under the statute. A constitutional challenge to a 

sentence is not equivalent to a statutory challenge. Because the definition of an illegal sentence 



does not include a claim that the sentence violates a constitutional provision, a defendant may 

not file a motion to correct an illegal sentence based on constitutional challenges to his or her 

sentence. Gayden, 281 Kan. at 293, 130 P.3d 108." 
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22-3502 CRIMINAL PROCEDURE 

view of procedures governing hearings under section a5 guid
ance for hearings on 22-3210 motions. State v. Jackson, 255 K 
455, 458, 874 P.2d 1138 (1994). 

37. Whether court erred by denying motion for hew trial 
based on newly discovered evidence without hearing exam
ined. State v. Thoma5, 257 K. 228, 231, 891 P.2d 417 (1995). 

38. Motion must be filed within 10 days of verdict; not filing 
of journal entry containing verdict. State v. Torrance, 22 
K.A.2d 721, 729, 922 P.2d 1109 (1996). 

39. Trial court denial of motion for new trial based on al
leged newly discovered evidence upheld. State v. Beard, 22 
K.A.2d 877, 879, 924 P.2d 1268 (1996). 

40. No error in denying defendant's motion for a new trial. 
State v. Mullins, 267 K 84, 91, 92, 977 P.2d 931 (1999). 

41. On motion for new trial, error for trial court to deny 
motion without evaluating credibility of paper evidence 
claimed to be new. State v. Monda, 269 K 61, 4 P.3d 618 
(2000). 

42. No error in trial court's refusal to grant new trial ba5ed 
on court's determination that recanted testimony of prosecu
tion witness Wa5 not credible. State v. McKinney, 272 K. 331, 
33 P.3d 234 (2001). 

43. No abuse of trial court's discretion in denying defend
ant's motion for new trial. Statev. Monda, 273 K. 856, 46 P.3d 
1162 (2002). 

44. Ineffective a5sistance daim not pursued on direct ap
peal did not constitute grounds for procedural default. Ander
son v. Attorney General of State of Kansa5, 342 F.3d 1140, 
1141 (2003). 

45. Error in denying defendant's motion for new trial ba5ed 
on newly discovered evidence. State v. Norton, 277 K 432, 85 
P.3d 686 (2004). 

46. Prosecutor's discussion of withdrawal of protective or
der not newly discovered evidence necessitating a new trial. 
Statev. Adams, 280 K 494,124 P.3d 19 (2005). 

47. Trial court considers the credibility of evidence offered 
in support of a motion for new trial. State v. Cook, 281 K 961, 
994, 135 P.3d 1147 (2006). 

22-3502. Arrest of judgment. The court 
on motion of a defendant shall arrest judgment if 
the complaint, information or indictment does not 
charge a crime or if the court was without juris
diction of the crime charged. The motion for ar
rest of judgment shall be made within 10 days 
after the verdict or finding of guilty, or after a plea 
of guilty or nolo contendere, or within such further 
time as the court may fix during the 10-dayperiod. 

History: L. 1970, ch. 129, § 22-3502; July 1. 

Source or prior law: 
62-1605, 62-1606, 62-1607. 

Law Review and Bar Journal References: 
Criminal Procedure Edition, 47 KL.R. 937 (1999). 
"Criminal Procedure Survey of Recent Ca5es," 49 KL.R. 

937 (2001). 
"Criminal Procedure Survey of Recent Ca5es," 50 KL.R. 

901 (2002). 
"Criminal Procedure Survey of Recent Ca5es," Matt Corbin, 

Editor, 51 KL.R. 659, 758 (2003). 
"Criminal Procedure Survey of Recent Ca5es, Kansas Is

sue," 52 KL.R. 771 (2004). 

CASE ANNOTATIONS 
1. Provisions discussed; order granting motion for acquit

tal after guilty verdict (under 22-3419) not appealable. State v. 
Crozier, 225 K. 120, 122, 123,587 P.2d 331. 

2. Order permitting v.~thdrawal of nolo contendere plea 
before sentenCing not an arrest of judgment permitting appeal. 
State v. Puckett, 227 K 911,912,610 P.2d 637. 

3. Questions on infonnation or crime charged should be 
raised by defendant or court without motion a5 provided by 
statute. State v. Hall, 246 K. 728, 730, 755, 793 P.2d 737 
(1990). 

4. Motion to arrest judgment improper method to chal
lenge sufficiency of evidence supporting verdict. State v. Sims, 
254 K. 1, 11, 862 P.2d 359 (1993). 

5. Prosecution appeal of factual basis for accepting plea 
dismissed as not an arrest of judgment. State v. Unruh, 259 K. 
822, 824, 915 P.2d 744 (1996). 

6. Error in trial court granting new trial; on remand court 
is limited to compliance with higher court's directions. State 
v. Downey, 29 K.A.2d 467,27 P.3d 939 (2001). 

7. Failure to file motion for arrest of judgment following 
conviction for arson, which complaint was defective for failure 
to plead essential elements, is ineffective assistance of counsel. 
Ferguson v. State, 31 KA.2d 102, 61 P.3d 108 (2003). 

22-3503. Arrest of judgment without 
motion. Whenever the court becomes aware of 
the existence of grounds which would require that 
a motion for arrest of judgment be sustained, if 
filed, the court may arrest the judgment without 
motion. 

History: L. 1970, ch. 129, § 22-3503; July 1. 

Source or prior law: 
62-1606. 

Law Review and Bar Journal References: 
Criminal Procedure Edition, 47 KL.R. 937 (1999). 
"Criminal Procedure Survey of Cases," 48 KL.R. 895 

(2000). 
"Criminal Procedure Survey of Recent Cases," 49 KL.R. 

937 (2001). 
"Criminal Procedure Survey of Recent Cases, Kansas Is

sue," 52 K.L.R. 771 (2004). 

CASE ANNOTATIONS 
1. Questions on information or crime charged should be 

raised by defendant or court without motion as provided by 
statute. State v. Hall, 246 K. 728, 730, 755, 793 P.2d 737 
(1990). 

2. Court's motion for arrest of judgment must be made 
within 10 days. State v. Sims, 254 K 1, 10,862 P.2d359 (1993). 

22-3504. Correction of sentence. (1) 
The court may correct an illegal sentence at any 
time. The defendant shall receive full credit for 
time spent in custody under the sentence prior to 
correction. The defendant shall have a right to a 
hearing, after reasonable notice to be fixed by the 
court, to be personally present and to have the 
assistance of counsel in any proceeding for the 
correction of an illegal sentence. 
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POST-TRIAL MOTIONS 22-3504 

(2) Clerical mistakes in judgments, orders or 
other parts of the record and errors in the record 
arising from oversight or omission may be cor
rected by the court at any time and after such 
notice, if any, as the court orders. 

History: L. 1970, ch. 129, § 22-3504; July 1. 

Law Review and Bar Journal References: 
"SolidifYing the Use of Juvenile Proceedings as Sentence 

Enhancement and ClariIying Second-Degree Murder," Kay 
Redeker, 37 W.L.J. 483 (1998). 

Survey of Recent Cases, 46 KL.R. 922, 928 (1998). 
"Habeas Corpus in Kansas: The Great Writ Mfords Postcon

viction Relief at K.S.A. 60-1507," Martha J. Coffman, 67 
J.K.B.A. No.1, 16 (1998). 

Criminal Procedure Edition, 47 KL.R. 937 (1999). 
"Giving Credit when Credit is due, The Kansas law on jail 

time credit," Franklin R. Pierce, 69 J.KB.A. No.9, 22 (2000). 
"Criminal Procedure Survey of Recent Cases," 50 KL.R. 

901 (2002). 
"Criminal Procedure Survey of Recent Cases, Kansas Is

sue," 52 KL.R. 771 (2004). 
"Criminal Procedure Survey of Recent Cases," 54 K.L.R. 

895 (2006). 

CASE ANNOTATIONS 
1. Subsection (2) mentioned; defective record; revealed 

defendant not afforded timely trial; not supplemented to ac
count for delay. State v. Higby, 210 K 554, 558, 502 P.2d 740. 

2. Applied; record of continuance granted at defendant's 
request; time during continuance excluded in computing time 
for trial. State v. Pendergrass, 215 K 806, 809, 528 P.2d 1190. 

3. Original sentence for Class E felony corrected to sen
tence for Class C felony; erroneous reference in information; 
conviction upheld. State v. Worth, 217 K 393, 399, 537 P.2d 
191. 

4. Correction of unlawful sentence hereunder upheld; 
conviction of aggravated assault requires sentence of impris
onment. State v. Johnson, 6 KA.2d 750, 754, 634 P.2d 1137 
(1981). 

5. Secretary of corrections can only recommend reduction 
in a sentence; reinstatement of a legally entered sentence to 
correct an illegal modification not double jeopardy. Barr v. 
State, 8 KA.2d 173,174,175,651 P.2d 975 (1982). 

6. Cited; where one convicted of crime has never been 
legally sentenced, proper sentence may be imposed later. State 
v. Osbey, 238 K. 280, 286, 288, 710 P.2d 676 (1985). 

7. Cited; jail time credit (21-4614) while in community 
corrections facility on probation, authority to commit dis
cussed. Statev. Fowler, 238 K 326, 338, 710 P.2d 1268 (1985). 

8. Differences between subsections examined; sole pur
pose of (2) is to minimize difficulties encountered in a 60-1507 
action. State v. Thomas, 239 K. 457, 460, 461, 720 P.2d 1059 
(1986). 

9. Cited; defendant has no right to hearing on motion to 
modifY sentence (21-4603(b)) or be present if motion consid
ered. State v. Jennings, 240 K. 377, 378, 379, 729 P.2d 454 
(1986). 

10. Direct appeal at any time from sentence imposed when 
purpose is to challenge legality of sentence examined. State v. 
D.L.P., 13 K.A.2d 647,650, 778 P.2d 851 (1989). 

11. Consequences of third or subsequent conviction of driv
ing with suspended license determined. State v. Harpool, 246 
K. 226, 229, 788 P.2d 281 (1990). 

12. Time during which probation may be revoked exam
ined; probation period held limited to maximum sentence 
time. State v. Grimsley, 15 K.A.2d 441, 444, 808 P.2d 1387 
(1991). 

13. Court may not vacate original sentence and impose 
harsher one; judgment of sentence effective upon pronounce
ment from bench. Statev. Zirkle, 15 K.A.2d 674,677,814 P.2d 
452 (1991). 

14. Inability of court to correct illegal sentence due to de
fendant's deportation examined; issuance of bench warrant 
mentioned. State v. Barraza-Flores, 16 KA.2d 15, 24, 819 P.2d 
128 (1991). 

15. Cited in holding once a sentence is imposed, court is 
powerless to vacate that sentence and impose a harsher sen
tence. Statev. Royce, 252 K 394, 396, 397, 845 P.2d44 (1993). 

16. Cited; whether house arrest constitutes imprisonment 
under 21-3405b(b)(2) examined. State v. Scherzer, 254 K 926, 
930, 939, 869 P.2d 729 (1994). 

17. Whether defendant's guilty plea waived challenge to 
failure of state to charge specific over general offense exam
ined. Labona v. State, 255 K 66, 69, 872 P.2d 271 (1994). 

18. Whether court's refusal to convert defendants' sen
tences to guidelines sentences constitutes imposition of illegal 
sentence examined. State v. Gonzales, 255 K. 243, 247, 874 
P.2d 612 (1994). 

19. Whether rape sentence where victim and defendant re
lated should be vacated and remanded for aggravated incest 
resentencing examined. State v. Rowell, 256 K 200, 214, 883 
P.2d 1184 (1994). 

20. Whether KDOC erred in considering defendant's crim
inal history on both burglary sentences in converting sentence 
to guidelines examined. State v. Bowen, 20 KA.2d 576,577, 
890 P.2d 374 (1995). 

21. Whether 8-1567(f) controls over 21-4704(a) in deter
mining penalties for third or later DUI conviction examined. 
State v. Webb, 20 K.A.2d 873,874,893 P.2d 255 (1995). 

22. Abandoned claim of error on direct appeal cannot be 
reasserted in second appeal. State v. Edwards, 260 K 95, 917 
P.2d 1322 (1996). 

23. Misdemeanor convictions not included within definition 
of conviction event under 21-4720. State v. Reed, 23 KA.2d 
661, 662, 934 P.2d 157 (1997). 

24. Prosecution may not expand question reserved in its no
tice of appeal; appeal of illegal sentence hereunder necessary. 
State v. Taylor, 262 K 471,475,939 p.2d 904 (1997). 

25. Enhanced sentence under 21-4504 presumed regular 
and valid absent shOwing defendant did not have benefit of 
counsel at prior conviction. State v. Patterson, 262 K 481, 483, 
939 P.2d 909 (1997). 

26. Nunc pro tunc order changing consecutive sentence to 
concurrent illegal where court otherwise lacked jurisdiction 
notwithstanding parties' agreement. State v. Vanwey, 262 K 
524,941 P.2d 365 (1997). 

27. Duty of trial court concerning motions to correct alleg
edly illegal sentence concerning hearing and appointment of 
counsel reviewed. State v. Duke, 263 K 193, 194, 946 P.2d 
1375 (1997). 

28. Trial court conversion of sentence of defendant sen
tenced to county jail constituted reversible error. State v. Sisk, 
266 K 41, 43, 966 P.2d 671 (1998). 

29. Order of restitution entered sL~ months after sentencing 
constituted an illegal sentence. State v. Cooper, 25 KA.2d459, 
460, 966 P.2d 688 (1998). 
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State v. Sims, 294 Kan. 821 (2012) 
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294 Kan. 821 

Supreme Court of Kansas. 

STATE of Kansas, Appellee, 

v. 
Essex SIMS, Appellant. 

No. 105,931. July 20, 2012. 

Synopsis 

Background: After his conviction for first-degree felony 

murder and other offenses was affirmed on direct appeal, 262 

Kan. 165, 936 P.2d 779, defendant filed motion to correct 

illegal sentence. The District Court, Sedgwick County, 

Gregory L. Waller, 1., summarily denied motion. Defendant 

appealed. 

Holdings: The Supreme Court, Biles, J., held that: 

[I] claim challenging the sufficiency of the complaint could 

not be raised in motion to correct illegal sentence; 

[2] claim that aggravated battery convictions were 

multiplicitous could not be raised in motion to correct illegal 

sentence; and 

[3] trial court's sentencing order was not ambiguous with 

respect to whether sentences were to run concurrently or 

consecutively. 

AffIrmed. 

West Headnotes (10) 

[ 11 

[21 

Criminal Law 

'0= Sentencing 

Whether a sentence is illegal is a question of law 

over which appellate court has unlimited review. 

Criminal Law 

"C","C Right to counsel 

Cl'iminal Law 

Next 

[31 

[41 

Necessity for Hearing 

Statute governing motions to correct illegal 

sentence does not automatically require a full 

hearing or appointment of counsel; the district 

court first makes a preliminary examination of 

the motion, which may be denied summarily if 

the district court determines the motion, files, 

and records conclusively show the defendant is 

not entitled to relief. West's K.S.A. 22-3504. 

Sentencing and Punishment 

Illegal sentence 

An illegal sentence is one that: (1) is imposed by 

a court without jurisdiction; (2) does not conform 

to the statutory provision, either in character or 

the term of the punishment authorized; or (3) is 

ambiguous with regard to the time and manner in 

which it is to be served. West's K.S.A. 22-3504. 

3 Cases that cite this headnote 

Sentencing and Punishment 

~= Illegal sentence 

Statute governing motions to correct illegal 

sentence applies only if a sentence is challenged 

as illegal; when the relief sought is reversal of 

a conviction rather than correction of an illegal 

sentence, the statute is not applicable. West's 

K.S.A.22-3504. 

4 Cases that cite this headnote 

[5] Sentencing and Punishment 

161 

,,= Illegal sentence 

Claim challenging the suffIciency of the 

complaint did not challenge legality of sentence 

and thus could not be raised in motion to correct 

illegal sentence; such a claim challenged the 

conviction, not the sentence. West's K.S.A. 22-

3504. 

5 Cases that cite this headnote 

Sentencing and Punishment 

Illegal sentence 
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171 

181 

A claim that two or more criminal sentences are 

multiplicitous is not a claim that the sentences 

were imposed by a court without jurisdiction and 

does not come within the narrow definition of an 

illegal sentence under statute governing motions 

to correct illegal sentence; multiplicity is not a 

jurisdictional defect. West's K.S.A. 22-3504. 

Sentencing and Punishment 

w= Illegal sentence 

Claim that aggravated battery convictions were 

multiplicitous could not be raised in motion to 

correct illegal sentence; multiplicity was not a 

jurisdictional defect that would render sentence 

illegal. West's K.S.A. 22-3504. 

3 Cases that cite this headnote 

Sentencing and Punishment 

,,= ConculTent or Consecutive Terms 

Trial court's sentencing order was not ambiguous 

with respect to whether sentences were 

to run concurrently or consecutively, in 

murder prosecution; trial court's statement, that 

defendant was to be delivered to the Secretary 

of Corrections "to serve the sentences that have 

been imposed," simply remanded defendant to 

State custody. 

191 Criminal Law 

,,= Review De Novo 

When a motion to correct an illegal sentence is 

summarily denied, the appellate court reviews de 

novo whether the defendant's motion, record, and 

files conclusively show defendant is entitled to 

no relief. 

1101 Criminal Law 

,,= Post-conviction relief 

When reviewing ruling on motion to correct 

illegal sentence, deference need not be given 

to the district court's factual findings, since 

appellate courts have the same access to the 

motion, records, and files as the district court. 

**781 *821 Syllabus by tlte Court 

1. K.S.A. 22-3504 applies only if a sentence is challenged 

as illegal. When the relief sought is reversal of a conviction 

rather than correction of an illegal sentence, the statute is not 

applicable. 

2. K.S.A. 22-3504 does not automatically require a full 

hearing or appointment of counsel. The district court first 

makes a preliminary examination of the motion, which may 

be denied summarily if the district court determines the 

motion, files, and records conclusively show the defendant is 

not entitled to relief. 

3. An illegal sentence is one that (a) is imposed by a court 

without jurisdiction; (b) does not conform to the statutory 

provision, either in character or the term of the punishment 

authorized; or (c) is ambiguous with regard to the time and 

manner in which it is to be served. 

4. A claim that two or more criminal sentences are 

mUltiplicitous is not a claim that the sentences were imposed 

by a court without jurisdiction and does not come within the 

narrow definition of an illegal sentence under K.S.A. 22-

3 504( I). Multiplicity is not a jurisdictional defect. 

Attorneys and Law Firms 

Carl F.A. Maughan, of Maughan & Maughan, L.C., of 

Wichita, was on the brief for appellant. 

Lesley A. Isherwood, assistant district attorney, Nola Tedesco 

Foulston, district attorney, and Derek Schmidt, attorney 

general, were on the brief for appellee. 

Opinion 

The opinion of the court was delivered by BILES, J.: 

Essex Sims directly appeals the summary denial of his pro se 

motion to correct an illegal sentence. He asserts five claims 

of error. Four challenge his convictions, not his sentence, and 

the fifth contends the district court's order was unclear as to 

whether his sentences were consecutive or concurrent. We 

affirm the district court's summary denial. A motion to correct 

an illegal sentence cannot be used to challenge a conviction, 
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so the four claims attacking *822 his convictions are not 

properly raised. See Slate v. Deal. 286 Kan. 528, Syl. ~ 2, 

186 P.3d 735 (2008). As to the fifth argument, we have 

reviewed the sentencing hearing transcript and hold there is 

no reasonable interpretation that supports Sims' argument. 

FACTUAL AND PROCEDURAL BACKGROUND 

A jury convicted Sims of one count of first-degree felony 

murder, two counts of aggravated battery, one count of 

criminal discharge of a firearm at an occupied building, and 

one count of criminal possession of a firearm. The charges 
resulted from a 1995 drive-by shooting. Sims was sentenced 

to **782 life in prison for felony murder and a consecutive 

140 months for the remaining offenses. This court affirmed 

his convictions in State v. Sims. 262 Kan. 165,936 P.2d 779 
( 1997). 

More than 7 years later, Sims filed a K.S.A. 60-1507 motion 
collaterally attacking his convictions based on ineffective 

assistance of counsel. He argued his trial counsel failed to 
investigate Sims' self-defense claim, object to prosecutorial 

misconduct, and object to the admission of gang-related 

evidence. The district court summarily denied the motion. 

The Court of Appeals affmned. Sims v. State. No. 93,676, 

2006 WL 995364, at * I (Kan.App.2006) (unpublished 

opinion). In 2011, Sims filed his current pro se motion to 
correct an illegal sentence, raising five new issues. 

First, he argues the trial court lacked jurisdiction to convict 

him of criminal discharge of a firearm at an occupied dwelling 
because the complaint did not state that the crime was 

committed "maliciously" and "without authorization." Sims 
claims these were essential elements ofthe criminal discharge 

offense. He also argues that the complaint was defective 

because it omitted the crime severity level, and the evidence 

admitted at trial did not fit the charge because the State 

claimed he was shooting "at" the people, not the building. 

Second, Sims argues the trial court lacked jurisdiction to 

convict him of felony murder. He notes he was charged with 

criminal discharge of a firearm in violation of K.S.A. 1994 

Supp. 21-4219(b), which served as the underlying felony for 

the felony-murder conviction, but that the complaint did not 

specify which subsection of *823 K.S.A. 1994 Supp. 21-

4219 applied for the felony-murder charge. It simply charged 

him with an unlawful killing "in the commission of the crime 

Next 

of Discharging a Firearm at an occupied dwelling as defined 

by K.S.A. 21-4219." 

Third, Sims argues the trial court lacked jurisdiction to 

convict him of criminal possession of a firearm because 

the complaint did not indicate which subsection of the 

corresponding statute, K.S.A. 1994 Supp. 21-4204, was 

violated. The jury was instructed on K.S.A. 1994 Supp. 21-
4204(a)(3). 

Fourth, Sims contends the trial court lacked jurisdiction to 

convict him on two counts of aggravated battery because the 

charges, which stemmed from injuries to two different people 

during the same shooting spree, "arose from one single act." 

He argues the second aggravated battery conviction violates 

double jeopardy principles. He asserts that sentence, which 

was ordered to run consecutive to the first aggravated battery 

conviction, must be vacated. 

Fifth, Sims argues the trial court's order was ambiguous as to 

whether consecutive sentences were imposed, even though he 

concedes the trial court clearly stated during the sentencing 
hearing that each sentence was to "run consecutive" to 

the previous one. But Sims claims his sentence was later 

made ambiguous when the trial court stated Sims was to 

be delivered to the Secretary of Corrections "to serve the 
sentences that have been imposed." The journal entry of 

judgment, however, reflects that consecutive sentences were 

ordered. 

In its response to Sims' motion before the district court, the 

State argued that Sims was challenging his convictions-not 

alleging he received an illegal sentence, which is what K.S.A. 
22-3504 requires. Therefore, the State argued, the issues 

raised were inappropriate for a motion to correct an illegal 

sentence. The district court agreed and denied the motion 

without holding an evidentiary hearing. The handwritten 

journal entry states: "The defendant's trying to use this motion 

as a collateral attack upon his conviction. The argument of 

the State in its written response is persuasive." Sims filed a 

timely appeal. This court has jurisdiction over this motion to 

correct an illegal sentence because it was filed in a case *824 

in which the defendant received a life sentence. See K.S.A. 

2011 Supp. 22-3601(b)(3) (appeal from life sentence). 

ANALYSIS 
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11) Through counsel before this court, Sims argues the punishment authorized; or (3) is ambiguous with regard to the 
district court erred by summarily denying his motion to 

correct an illegal sentence. He seeks remand for a hearing 

conducted with his personal presence and appointed counsel. 

Whether a sentence is **783 illegal is a question oflaw over 

which this court has unlimited review. Deal, 286 Kan. at 529, 

186 P.3d 735. 

time and manner in which it is to be served. Deal. 286 Kan. 

528, Syl. '\l I, 186 P.3d 735. The only relief available under 

K.S.A. 22-3504 is correction of an illegal sentence. State v. 

Nash, 281 Kan. 600, 601, 133 P.3d 836 (2006). It does not 

provide the means to reverse a conviction. Deal. 286 Kan. at 
529-30, 186 P.3d 735. Sims argues his claims fit within this 

narrow category of issues because he is arguing the trial court 
12) Sims first argues the district court lacked authority to lacked jurisdiction to impose a sentence. We disagree. 

summarily deny his motion to correct an illegal sentence. He 

urges us to overrule State v. Duke. 263 Kan. 193, 194-96, 

946 P .2d 1375 (1997), in which a similar argument was raised 

and denied. But we have consistently declined to overrule 
Duke based upon the identical argument. See, e.g., State v. 

Pennington, 288 Kan. 599, 601,205 P.3d 741 (2009) ("K.S.A. 

22-3504 does not automatically require a full hearing, or 

appointment of counsel, upon the filing of a motion to 

correct an illegal sentence. The district court first makes 
a preliminary examination of the motion. Based upon that 

examination, the motion can be denied' "without a hearing 

or appointment of counsel if the district court determines 
the motion, files, and records of the case conclusively show 

the defendant is not entitled to relief." , "); Slale v. Conley. 

287 Kan. 696, 701-04, 197 P.3d 837 (2008); Slate v. Hoge, 

283 Kan. 219, 223-25, 150 P.3d 905 (2007). Duke and 

Pennington were most recently affirmed in State v. Tim ley, 

Nos. 103,039, 103,040,2011 WL 430567, at *2 (Kan.2011) 

(unpublished opinion). Sims does not offer a persuasive 
argument or supporting authority on why we should now 

reconsider Duke and the decisions that followed. 

In the alternative, Sims argues the district court erred by 
summarily denying his motion because it raised substantial 

issues of fact and law that required a hearing, although he does 

not pinpoint what was raised that would require a hearing. 
The State counters that summary denial was proper because 

Sims' contentions do not fit within the narrow category of 

claims appropriately raised in a motion to correct an illegal 

sentence under K.S.A. 22-3504. The *825 State claims 

that rather than attacking his sentence, Sims is trying to 

collaterally attack the underlying convictions by essentially 

arguing that the criminal complaint was defective. Therefore, 

the threshold question is whether Sims' claims can be raised 

in a motion to correct an illegal sentence. 

131 14) K.S.A. 22-3504 only applies to claims that a 

IS) The first three of Sims' claims challenge the sufficiency 
of the complaint. Sims argues the felony-murder charge did 

not list all essential elements or indicate which subsection of 
K.S.A. 1994 Supp. 21-4204 was violated. He also contends 

the criminal discharge of a firearm and criminal possession 
of a firearm charges were insufficient on various grounds, 

including that the complaint omitted essential elements of the 

crime. 

This court has previously held that a motion to correct an 

illegal sentence is an inappropriate vehicle to dispute whether 

a complaint was defective because such a claim challenges the 

conviction, not the sentence. Deal, 286 Kan. at 530, 186 P.3d 
735 (arguing the complaint was defective); Hoge. 283 Kan. at 

225-26,150 P.3d 905 (same); Nash, 281 Kan. at 601-02, 133 

P.3d 836 (same). The district court did not err by summarily 

denying Sims' claims. 

161 17\ Sims' fourth argument-that the trial court 

lacked jurisdiction to convict him on two counts of 
aggravated battery because the charges arose from the same 

shooting spree-appears to claim that the aggravated battery 

convictions were multiplicitous. See Slale v. Schoonover. 

281 Kan. 453, 475, 133 P.3d 48 (2006) (multiplicity is the 

charging of a single offense in several counts of a complaint). 

*826 In Slale v. Edwards, 281 Kan. 1334, 1338-39, 135 

P.3d 1251 (2006), this court considered whether sentences 
imposed for **784 multiplicitous convictions in violation 

of double jeopardy may be challenged under K.S.A. 22-

3504 because they are "sentences imposed by a court without 
jurisdiction." The Edwards court held those claims cannot 

be brought under K.S.A. 22-3504 because multiplicity is not 

a jurisdictional defect. 281 Kan. at 1341, 135 P.3d 1251. 

Therefore, this issue was not properly raised under K.S.A. 22-

3504. 

sentence is illegal. An illegal sentence is a sentence that (1) is [8] In contrast, Sims' fifth argument does allege a sentencing 

imposed by a court without jurisdiction; (2) does not conform 

to the statutory provision, either in character or the term of the 

error. He contends the trial court's order is ambiguous as to 

whether his sentences for the lesser crimes were ordered to 
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run concurrently or consecutively. See Deal, 286 Kan. at 529-

30, 186 P.3d 735 (motion to correct an illegal sentence may 

be used to correct sentence that is ambiguous as to time that 

is required to be served). Therefore, this court must examine 

whether summary denial of that claim was appropriate. 

[9] [10J When a motion to correct an illegal sentence 
is summarily denied, we review de novo whether the 

defendant's motion, record, and files conclusively show 

defendant is entitled to no relief. State v. Jones, 292 Kan. 9 I 0, 

9 I 3,257 P.3d 268 (20 I I). "[D]eference need not be given to 

the district court's factual findings because appellate courts 

have the same access to the motion, records, and files as the 

district court." State v. Howard, 287 Kan. 686, 69 I. 198 P.3d 

146 (2008). 

But the problem with Sims' fifth claim is that no reasonable 

interpretation of the trial court's order supports a finding of 

ambiguity. At the sentencing hearing, the trial judge stated: 

"I'll impose a life sentence as required 
by law [for Count Number 2, felony 

murder]. Count Number 3, aggravated 

battery, I'll impose sentence of 75 

months to run consecutive to Count 

Number 2. Count Number 4, I'll 

impose a sentence of 43 months to run 

consecutive to Count Num ber 3. Count 
Number 1, I'll impose a sentence of 

13 months to run consecutive to Count 

Number 4. And, in Count Number 5, 

I'll impose a sentence of 9 months to 

run consecutive to Count Number 1." 

The trial court then stated, "Mr. Sims will receive credit for 
time served in the Sedgwick County jail. He'll be delivered 

by the Sheriff to the Secretary of Corrections to serve the 

sentences that have *827 been imposed." (Emphasis added.) 

This simply remanded Sims to State custody. It cannot be 

read to mean that the trial court meant to impose concurrent 

sentences instead. The sentence is not ambiguous. 

We hold that the motion, record, and files conclusively show 

Sims was not entitled to relief. The district court did not err 
when it summarily denied the motion to correct an illegal 

sentence. 

Affirmed. 
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Synopsis 

Background: Defendant convicted of aggravated 

kidnapping, aggravated burglary, rape and sodomy filed 

motion to correct illegal sentence. The District Court, Johnson 

County, Steve Leben, 1., dismissed motion, and defendant 

appealed. 

Holdings: On transfer from the Court of Appeals, the 

Supreme Court, Rosen, 1., held that: 

[1] motion to correct illegal sentence was not appropriate 

remedy for claim that sentences violated prohibition against 

double jeopardy, equal protection, and Eighth Amendment; 

[2] consecutive sentences were not illegal; 

[3] motion to correct illegal sentences would not be construed 

as one for habeas corpus relief challenging constitutionality 

of sentences. 

AffIrmed. 

West Headnotes (II) 

II] 

12] 

Criminal Law 

~= Revie'Ai De Novo 

An appellate court exercises de novo review 

over the determination of whether a sentence is 

illegal. K.S.A. 22-3504. 

3 Cases that cite this headnote 

Sentencing and Punishment 

Illegal sentence 

131 

[4] 

An "illegal sentence" is a sentence imposed by a 

court without jurisdiction, a sentence which does 

not conform to the statutory provision, either 

in the character or the term of the punishment 

authorized, or a sentence which is ambiguous 

with respect to the time and manner in which it 

is to be served. K.S.A. 22-3504(1). 

6 Cases that cite this headnote 

Sentencing and Punishment 

,,= Illegal sentence 

Motion to correct illegal sentence was not 

appropriate remedy for claim that sentences 

for aggravated kidnapping, aggravated burglary, 

and other crimes violated prohibition against 

double jeopardy, equal protection, and Eighth 

Amendment. U.S.C.A. Const. Amends. 5, 8; 

K.S.A. 22-3504(1). 

Sentencing and Punishment 

Illegal sentence 

Because the definition of an illegal sentence does 

not include a claim that the sentence violates a 

constitutional provision, a defendant may not file 

a motion to correct an illegal sentence based on 

constitutional challenges to his or her sentence. 

K.S.A.22-3504. 

11 Cases that cite this headnote 

[5] Criminal Law 

16] 

V" Points and authorities 

Simply raising a point without any supporting 

argument or authority is the equivalent of failing 

to brief an issue, and when an appellant fails to 

brief an issue, the issue is deemed waived. 

7 Cases that cite this headnote 

Criminal Law 

Points and authorities 

Defendant waived claim on appeal from denial 

of motion to correct illegal sentence that habitual 

offender statute did not allow for consecutive 

sentences, where he failed to provide any 
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I7J 

J8] 

19] 

authority or supporting argument for claim. 

K.S.A. 21-4504. 

8 Cases that cite this headnote 

Sentencing and Punishment 

~= Punishment 

Order that sentences for aggravated kidnapping 

and aggravated burglary run consecutively, 

and that sentences for rape and sodomy run 

consecutive to each other but concurrently 

with sentences for kidnapping and burglary, 

did not result in illegal sentence based on 

claim that habitual offender statute did not 

provide for consecutive sentences; statute 

governing multiple sentences imposed on 

same date specifically authorized imposition 

of consecutive sentences. K.S.A. 21-4608(1) 

(J 992). 

1 Cases that cite this headnote 

Statutes 

,,= Conflict 

In construing statutes and determining legislative 

intent, several provisions of an act in pari materia 

must be construed together with a view of 

reconciling and bringing them into workable 

harmony if possible. 

Sentencing and Punishment 

~= Motion or Application 

Defendant's motion to correct illegal sentences 

for aggravated kidnapping, aggravated burglary, 

and other crimes would not be construed 

as one for habeas corpus relief challenging 

constitutionality of sentences; defendant had 

previously sought habeas relief, and defendant 

failed to assert exceptional circumstances to 

support successive motion or that review of 

motion filed more than one year after Court of 

Appeals affirmed denial of prior motion was 

necessary to prevent manifest injustice. K.S.A. 

60-1507(f). 

12 Cases that cite this headnote 

Next 

]IO] Criminal Law 

Points and authorities 

Defendant abandoned claim that, even if 

sentences for aggravated kidnapping, aggravated 

burglary and other crimes were not illegal, that 

motion to correct illegal sentences should be 

construed as one for habeas corpus relief raising 

constitutional claims, where he claim was raised 

in [mal sentence of brief without any supporting 

argument as to application of habeas corpus 

statute or citation to authority. K.S.A. 60-1507. 

4 Cases that cite this headnote 

III J Habeas Corpus 

Abuse of the writ, in general 

A second or successive habeas corpus motion 

may be dismissed as an abuse of remedy 

unless the defendant establishes exceptional 

circumstances for the subsequent motion, such 

as unusual events or intervening changes in the 

law that prevented the defendant from raising the 

issue in a preceding motion. K.S.A. 60-1507( c). 

28 Cases that cite this headnote 

**19 *374 Syllabus by the Court 

1. An appellate court exercises de novo review over the 

determination of whether a sentence is illegal within the 

meaning ofK.S.A. 22-3504. 

2. Because the definition of an illegal sentence does not 

include a claim that the sentence violates a constitutional 

provision, a defendant may not file a motion to correct an 

illegal sentence based on constitutional challenges to his or 

her sentence. 

3. Simply raising a point without any supporting argument or 

authority is the equivalent offailing to brief an issue. When an 

appellant fails to brief an issue, the issue is deemed waived. 

4. Construing K.S.A. 21-4504(b) in harmony with K.S.A. 

21-4608 leads to the conclusion that both of these statutes 

address different components of the sentencing scheme 
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and both statutes apply to enhanced sentences for habitual 

offenders. 

5. A second or successive K.S.A. 60-1507 motion may 

be dismissed as an abuse of remedy unless the defendant 

establishes exceptional circumstances for the subsequent 
motion. Exceptional circumstances are unusual events or 

intervening changes in the law that prevented the defendant 
from raising the issue in a preceding 60-1507 motion. 

6. K.S.A. 60-1507 motions are time-barred if filed more than 

1 year after the final order from the last appellate court to 

exercise jurisdiction over the defendant's direct appeal, the 

termination of appellate jurisdiction, or the denial or a writ 

of certiorari by the United States Supreme Court unless the 

movant can establish manifest injustice. 

Attorneys and Law Firms 

B. Joyce Yeager, of Yeager Law Firm, L.L.C., of Overland 
Park, argued the cause and was on the brief for appellant. 

Steven J. Obenneier, assistant district attorney, argued the 

cause, and Paul 1. Morrison, district attorney, and Phill Kline, 

attorney general, were with him on the brief for appellee. 

Opinion 

The opinion of the court was delivered by ROSEN, 1.: 

*375 Robert E. Mitchell appeals the dismissal of his pro se 

motion to correct an illegal sentence. In 1988, Mitchell was 
convicted of aggravated kidnapping, aggravated burglary, 

rape, and two counts of aggravated sodomy. Because Mitchell 

had been convicted of three prior felonies, the district court 

sentenced him as a habitual offender pursuant to K.S.A. 21-
4504(b) (Ensley 1988). The district court sentenced Mitchell 

to serve a term of life imprisonment for the aggravated 

kidnapping count; a term of 45 years to life in prison for 

each of the rape and aggravated sodomy counts; and a 

term of 15-60 years in prison for the aggravated battery 

count. The district court ordered the sentences for the 

aggravated kidnapping and aggravated battery **20 counts 

to run consecutively and ordered the rape and aggravated 

sodomy counts to run concurrent with one another but 

consecutive to the sentences for aggravated kidnapping and 

aggravated burglary, giving Mitchell a controlling sentence 

of a minimum of life plus 60 years and a maximum of two 

life sentences plus 60 years. 

~~ext 

This court upheld Mitchell's convictions and sentences in 

his direct appeal. State v. Mitchell, No. 62,234, 784 P.2d 
365, unpublished opinion filed December 8, 1989. Mitchell 

filed a K.S.A. 60-1507 motion in August 1996, alleging 

ineffective assistance of counsel. Following an evidentiary 

hearing, the district court denied Mitchell's 60-1507 motion, 

and the Court of Appeals affmned the district court's decision. 

Mitchell v. State, No. 87,218, 61 P.3d 124, unpublished 

opinion filed December 27, 2002. 

On August 29, 2004, Mitchell filed a motion to correct an 

illegal sentence pursuant to K.S.A. 22-3504. The district 

court dismissed the motion without a hearing, concluding 

there were no substantial issues of law or fact. The district 

court ruled that it lacked jurisdiction to address Mitchell's 

claims because they did not fit the definition of an illegal 

sentence. The district court further concluded that it could 

not consider Mitchell's motion as a 60-1507 motion because 

it was time-barred. Mitchell filed a timely pro se notice 
of appeal. Mitchell's appeal was initially docketed with 

the Court of Appeals. However, the State filed a motion 

to transfer, *376 recognizing that the case had been 

misdocketed with the Court of Appeals because it involved 
a life sentence. The matter was then transferred to this court 

pursuant to K.S.A. 20-3018(c). 

ANALYSIS 

Mitchell argues that his sentence is illegal because it violates 

his state and federal constitutional rights. Specifically, 

Mitchell argues that his sentences violate double jeopardy, 
equal protection, and the Eighth Amendment to the United 

States Constitution. In addition, Mitchell argues that his 

sentences are illegal because K.S.A. 21-4504 (Ensley 

1988) does not authorize consecutive sentences. Finally, 

Mitchell asserts that this court has jurisdiction to address his 

constitutional arguments even ifhis sentence is not illegal by 

considering his motion as a K.S.A. 60-1507 motion. 

111 Mitchell asserts that our standard of review is unlimited 

because an appellate court reviews constitutional issues as 

questions oflaw. While we agree that our standard of review 

is unlimited, we do not agree with Mitchell's reasoning. 

Rather, we exercise de novo review in this matter because 

the determination of whether a sentence is illegal within the 

meaning ofK.S.A. 22-3504 is a question oflaw. State v. H1Iff, 

277 Kan. 195, 199, 83 P.3d 206 (2004). 
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121 Pursuant to K.S.A. 22-3504(1), a defendant may file 

a motion to correct an illegal sentence at any time. An 

illegal sentence is" 'a sentence imposed by a court without 

jurisdiction, a sentence which does not conform to the 

statutory provision, either in the character or the term of the 

punishment authorized, or a sentence which is ambiguous 

with respect to the time and manner in which it is to be 

served.' " State v. Gayden, 281 Kan. 290, 291, 130 P.3d 108 

(2006) (quoting State 1'. Duke, 263 Kan. 193, 194, 946 P.2d 

1375 [1997] ). 

Constitutional challenges 

[31 141 Mitchell argues that his sentences violate double 

jeopardy, equal protection, and the Eighth Amendment. 
However, we decline to address the merits of Mitchell's 

arguments. A motion to correct an illegal sentence pursuant to 
K.S.A. 22-3504(1) applies in very limited circumstances. The 

defendant's sentence must fall within the *377 definition 
of an illegal sentence to qualify as an illegal sentence under 

the statute. A constitutional challenge to a sentence is not 

equivalent to a statutory challenge. Because the definition of 
an illegal sentence does not include a claim that the sentence 

violates a constitutional provision, a defendant may not file a 

motion to correct an illegal sentence based on constitutional 

challenges to his or her sentence. Gayden, 281 Kan. at 293, 
130 P.3d 108. Thus, the district court properly concluded that 

it did not have jurisdiction under **21 K.S.A. 22-3504 to 

address Mitchell's constitutional challenges to his sentences. 

Statutory challenge 

IS) 16) Mitchell summarily claims that his sentences 

violate the habitual offender statute, K.S.A. 21-4504, because 

it does not provide for consecutive sentences. Mitchell raises 

no argument and cites no authority to support his claim. 

Simply raising a point without any supporting argument or 

authority is the equivalent of failing to brief an issue. When an 

appellant fails to brief an issue, the issue is deemed waived. 

Statev. Corbett, 281 Kan. 294, 315,130 P.3d 1179 (2006). 

[7) Nevertheless, the issue has no merit. The habitual 

offender statute in effect at the time of Mitchell's sentences 

provided in pertinent part: 

"(b) If a defendant is convicted of a felony a third 

or subsequent time, the trial judge shall sentence the 

defendant as follows, upon motion of the prosecuting 

attorney: 

Next 

"(1) The court shall fix a minimum sentence of not less 

than the greatest nor more than three times the greatest 

minimum sentence authorized by K.S.A. 21-4501 and 

amendments thereto, for the crime for which the defendant 
is convicted; and 

"(2) the court may fix a maximum sentence of not less than 

the least nor more than three times the greatest maximum 
sentence provided by K.S.A. 21-4501 and amendments 

thereto for the crime." K.S.A. 21-4504(b) (Ensley 1988). 

K.S.A. 21-4608( I) (Ensley 1988) governed the imposition 

of consecutive sentences at the time of Mitchell's sentencing, 
stating: 

"When separate sentences of imprisonment for different 

crimes are imposed on a defendant on the same date , 
including sentences for crimes for which suspended 
sentences, probation or assignment to a community 

correctional services program *378 have been revoked , 
such sentences shall run concurrently or consecutively 

as the court directs. Whenever the record is silent as 
to the manner in which two or more sentences imposed 

at the same time shall be served, they shall be served 

concurrently, except as provided in subsections (3), (4) and 
(5)." (Emphasis added.) 

18) "'In construing statutes and determining legislative 

intent, several provisions of an act in pari materia must be 

construed together with a view of reconciling and bringing 
them into workable harmony if possible.' [Citation omitted.]" 

State v. Hz!ff, 277 Kan. 195,203.83 P.3d 206 (2004) (holding 

that K.S.A. 21-4608[a] empowers the district court to impose 
consecutive sentences for misdemeanor convictions). K.S.A. 

21-4504 does not include any language precluding the 

application of K.S.A. 21-4608 when the district court is 

sentencing habitual offenders. K.S.A. 21-4504(b) governs 

the term of imprisonment without addressing the manner in 

which multiple sentences shall be served. Conversely, K.S.A. 

21-4608 governs the manner in which multiple sentences 

imposed on the same day shall be served without regard 

to the term for each sentence or the application of any 

sentence enhancement statutes. Neither statute is ambiguous. 

When we construe K.S.A. 21-4504(b) in harmony with 

K.S.A. 21-4608, we conclude that these statutes address 

different components of the sentencing scheme and both 

statutes apply to Mitchell's sentences. Mitchell's consecutive 

sentences conform to the applicable statutory provisions and, 

thus, do not fall within the definition of an illegal sentence. 



State v. Mitchell, 284 Kan. 374 (2007) 

162 P.3d 18 

Accordingly, we agree with the district court's conclusion that 

it lacked jurisdiction to address Mitchell's statutory claims. 

order from the last appellate court to exercise jurisdiction 

over the defendant's direct appeal, the termination of appellate 

jurisdiction, or the denial of a writ to certiorari by the United 
States Supreme Court. The court may excuse the I-year time 

[(.S.A. 60-/507 limitation to prevent manifest injustice. K.S.A. 60-1507(f) 

[9) [10) Finally, Mitchell asserts that we have jurisdiction (2). Although Mitchell uses the language "to correct manifest 

to address his constitutional claims, even if his sentence is 
not illegal, by construing his motion to correct an illegal 

sentence as a K.S.A. 60-1507 motion. Mitchell includes this 
assertion as the final sentence in his brief without arguing 

the application of K.S.A. 60-1507 or citing any authority 
to support his proposition. Consequently, this argument is 

deemed abandoned. See Corbett, 281 Kan. at 315.130 PJd 
1179. 

[11) *379 However, we note that Mitchell has previously 

filed a K.S.A. 60-1507 motion without raising any of 

these issues. Pursuant to K.S.A. 60-1507(c), a court is not 

required **22 to entertain successive motions on behalf 
of the same inmate. A second or successive motion may 

be dismissed as an abuse of remedy unless the defendant 
establishes exceptional circumstances for the subsequent 
motion. Rule 183( d) (2006 Kan. Ct. R. Annot. 227). 

Exceptional circumstances are unusual events or intervening 

changes in the law that prevented the defendant from raising 

the issue in a preceding 60-1507 motion. Woodben:)' 1'. State, 

33 Kan.App.2d 171. 175, 101 P.3d 727, rev. denied 278 

Kan. 852 (2004). Mitchell fails to assert any exceptional 

circumstances to support a successive 60-1507 motion. 

Moreover, K.S.A. 60-1507(f) requires that any action 

pursuant to the statute be filed within 1 year of the [mal 

injustice" in his brief, he fails to argue any manifest injustice. 

Thus, we cannot construe Mitchell's motion to correct an 

illegal sentence as a 60-1507 motion because it is time

barred. 

Mitchell's motion to correct an illegal sentence pursuant 
to K.S.A. 21-3504 was not the proper procedure for 

challenging the constitutionality of the habitual offender 

statute. Likewise, Mitchell's consecutive sentences conform 

to the statutory provisions and do not support his motion to 

correct an illegal sentence. Finally, Mitchell's motion cannot 

be construed as a 60-1507 motion because he has failed 

to demonstrate any exceptional circumstances to support a 
successive motion or any manifest injustice to circumvent the 
I-year time limitation on such motions. As a result, we have 

no jurisdiction to address Mitchell's constitutional claims. 

We affirm the district court's decision dismissing Mitchell's 
motion for lack of jurisdiction. 

Affirmed. 

Parallel Citations 
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